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JUDGHMENT OF THE COURT DELIVERED BY COCKE J.

The first five defendants in a High Court action
commenced on 9 May 1985 appeal from a judgment of the Chief
Justice delivered on 15 August 1985 granting the plaintiff
(Klissers) certain interim injunctions against alleged

passing off. The action is based altsrnatively on



&

allegations of breach of copyright but it is not necessary

to refer further to these in order to determine the appeal.

Tne first four defendants carry on baking businesses in
Auckland, Tauraaga, Whakatane and Invercargill respectively.
They are members of the Goodman group of companies. The
firth detfendant, a wholly owned subsidiary of the group,
licenses the use of packayging to various bakeries throcughout
tiew Zealand, including the first four defendants. The
bakeries owned or licensed by the Goodman group have
collectively a much larger share of tne New %Zealand bread
markat than the glaintiff, an independent company based in
Auckland. The plaintiff, however, is the largest single

bakerv in New Zealand. It specialise

]

in bread made by
natural fermentation. Its products enjoy a nigh reputation

and it has besn increasing icts share of the New Zealand

market.

‘The dispute relates to bread packaging. In recent years
it has become common practice for manufacturers in New
Zealand to market their rpread in polythene bags, often tied
at one end s0 as to produce a ponytail or tasssl. Parta of
the bags are usually transparent, 50 that the bread is
visiple, and parts are usually printed with brand and
product names, consumer information, the name of the
manufacturer, and various devices and decorative features.
The printed devices and features are usually brightly

coloured. According to the affidavit evidence, Klissers
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have a range of 15 breads, all marketed in bags decorated in
different coloured checks. On all but one, the sliced Vogel
loat, the check is at both ends of the bag. On the sliced
Vogel loaf it is only at one end. The packs are commonly

tied as just mentioned.

At various dates in 1985 the first four defendants began
marketing white bread in bags featuring check patterns in
various bright colours and tied at one end. TFour kinds of
loaves have been so packed (weekend special medium slice,
weekend special toast slice, weekday special medium slice,
Vienna special crusty bread) but not all have been so packed
by each of the defendants. The defendants claim that all or

some of these new bags have been designed with an eye to

" preserving continuity with waxed paper wrappings, bearing

check designs, in which they used to put up similar
products. Whether that was the reason, or whether it was a
deliberate attempt to copy the plaintiff's packaging, is in

issue between the parties.

On the affidavits bhefore him on the plaintiff's
application for interim injunctions the Chief Justice found
that the plaintiff's allegations of passing off were
sufficiently arguable to raise a serious question to be
tried. Then he turned to the balance of convenience and
found that this lay heavily in favour of the Court's
protecting the plaintiff's position until the action is
finally heard., Accordingly he granted the interim

injunctions as moved.



We granted an urgent fixture for the appeal and heargd ir
on the first cwo days of this week. The arguments ranged
widely but in the end we think that the appeal should te
dizposed of guite simply. Not merely because the matter iz
of 3ome urgency, but also because on an interim ruling such
a8 this any expression of views on matters better decided at

& trial should be avoided as far as reasonably possible, w

[47]

set out our reasons briefly,

we do not doubt that there ig sufficient evidence in the
afrfidavits suggesting that a particlar cheek pattern has
become distinctive of the plaintiff's products, and that
some members of the purchasing public may have bheen misled
into thninking that products of the defendants or some of
them were the plaintiff's products, to give rise to a
serious question to be tried. Apart from the checks, ws see
little or no evidence that the plaintiff's packaging is
distinctive, but we accept that the particular check pattern
may create distinctiveness. These views ars formea for the
purpose only of enabling us to dacide whether the Chief
Justice was right in holding that there was a serious
question to be tried. At trial all questions of
distinctiveness will be fully open - including, for
instance, any arising from the PTip Top range of packaging.
The trial Judge will be in no way fettered by such views as
we have expressed, e do not say, nor did the Chief
Justice, that the plaintiff has made out a prima facie case,
daving regard to what we are about to say as to the balance

of convenience, it is not hecessary to decide that point.



As to the balance of convenience, the decisive factors
in the Chief Justice's view were, first, that the plaintiff
has some 65 per cent of its total production in the disputed
packaging, whereas the detfendants have only a small
proportion. At the hearing in this Court counsel for the
defendants stated that their proportion was of the order of
rather less than five to six per cent. Secondly, in the

Chief Justice's own words,

If an interim injunction is not granted at this stage,
the defendants and their many asociated companies in the
Group have the capacity to expand the use of their
packaging and to flood the market with product so
packed. By the time the action comes to trial, greatly

increased damage to the plaintiff could be caused. The
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a cost in excess of half a million dollars. The
defendants' costs to date are small by comparison.
Finally under this head, I am left in no doubt that the
defendants have gone into this campaign of new packaging

with their eyes open.

It was this posszibility of a flooding of the market that
was the crucial point in the judgment under appeal, as we
read it. The argument has satisfied us that the Chief
Justice was entitled to give it the weight that he did.

Mr Brown for the appellants offered in this Court a set of
undertakings designed to preserve the status quo until the
hearing of the action., Their intent would be that no

defendant or other member or licensee of the Goodman group

would use the check packaging in the meantime for any



product for which that defendant, member or licensee is not
already using that packaging. The injunctions granted were

worded so as to prevent any such increased use.

Tne fear of increased use had been plainly stated in the
first affidavit sworn for the plaintiff by Helen Vivianne
Klisser; but that fear was not directly answered by the
defendants' affidavits, nor were any undertakings proffered
before the Chief Justice. Now that injunctions have been
granted against them, we do not think that the defendants
should be permitted to put forward a very different case o¢on
appeal. On the material before him the Chief Justice was
justified in treating the prospect of possibly illegal
proliferation before trial as unmistakably turning the
scales in a case ctherwise fairly even balanced. On this

short ground the appeal fails.

On the balance of convenience we add a factor not
specifically mentioned by the .Chief Justice but which he may
have had in mind and which certainly appears to us to be of
some weight. The gravamen of the complaint against the
defendants is their use of the checks. These could easily
be eliminated without any major change in the packaging, by
(for instance) using plain colours or different decorative
patterns instead of checks -~ as is done on a number of the
other new bags introduced by the defendants for other kinds
of bread and not complained of by the plaintiff. In our
opinion the ease and smallness of the change is one factor
to be taken into account in a case where the whole issue

relates to get-up only.



The argument presented by Mr Brown leads U3 to add some
Wore general observations. In substance he zaid that an
ovar-mechanical following in the digh Court of New 4=2aland

ol the two-staygs approach enunciated in Amevicans Cyvanamid

Co. v. Ethicon Ltd [1975}1 A.C. 396 has ragsulted in

plaintififs in passing off and nther actions obtaining toc
®asily injunctions which, although nominally interim, have
nad the effect of putting an end to the litigation., We
accept that this ig at least a daunger against which it is

hecessary to guard. The american Cvanamid approach has been

Jualified in the House of Lords itself in N.w.L. Ltd v,

#oods (1379} 3 All E.x. 514. In this Court we havs drawn
attention from time to time to the importance of not seeking
the answer to an interlocutory injunctica application in the

rigid application of a formula. See for instance Congoleunm

Corporatiorn v. Poly-Flor Products Ltd [1979] 2 N.Z.L.R. 560;

Consolidated Traders Ltd v. Downes [19811 2 N.Z2.L.R. 247;

Villa Maria Wines Lta V. Morntana Wines Ltd [1984] 2 N.J2.L.R.

522; New Zealand 8axing Trades dnion V. General Foods

Corporation Ltgd (C.a.l04/85; judgment 16 August 1935).

Whether there is a serious guestion to be tried and the
balance of convenience are two broad questions providing an
accepted framework for anproaching thnese applicaticns., As
the N.W.L. speeches bring out, the balance of convenience
can have a very wide ambit. In any event the two heads are
not exhaustive. Marshalling considerations under thenm is an

aid to determining, as regards the grant or rafusal of an
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interim injunction, where overall justice lies, 1In every
case the Judge has finally to stand back and ask himself
that questidn. At this final stage, if he has found tne
balance of convenience overwnelmingly or very clearly one
way = as the Chief Justice did here - it will uasually be
right to be guided accerdingly. But if tne otner rival

considerations are still fairly evenly poised, regard to the
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relative strengths of the cases of the varcies will usually
be apvropriate. Wwe use the word ‘usually' deliberately and
do not attempt any more precise formula: an interlocutory
decision of this kind i3 essentially discretionary and its
solution cannot be geverned and is not much sinplifiad by

generalities,

Very often a prompt hearing of the action itself is
preferable to an interlocutory injunction hearing. we hope
that the busines3s of the tigh Court in the various centres
can be so organised that the parties in these cases can be
offered early fixtures. But 5 posicive applicati&n by one
of the parties under rule 2508, or the new rule 436, and an
offer of speedy compliance with reasonanle discovery
requirements will be appropriate. We remain unconvinced
that, given the necessary determination, the present action
could not have been brought to a hearing by now. As is
common with interim injunctions, those granted in this case
should operate until the further order of the Court and
should be drawn up accordingly. This would facilicate any
application to the High Court for variation or for

rescission in the event of undue delay.



For the reasons already given the appeal ig dismissed,
with $1500 costs to the respondent. The seven days
allowed by the'Chief Justice for compliance with the
injunctions will run from the delivery of the pPresent

judgment .
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