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Coran MeMullin J (presiding)

Somers J
RBigson J

28 April 1987

Ceoungel M.E,. Casey for appellants

G.V. Hubble for respondent

Judgment 29 April 1987

ORAL JUDGMENT OF THE COURT DELIVERED BY MocMULLIN J
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The appellanta are 14 persons who have contracts with
the respondent, New Zealand Couriers Limited, in the Auckland
area. They operate services or runs and deal with various
customers from whom they pick up or to whom bhey deliver
vaxiops itens for a donaidaratimn. The courier sayvices
provided by the appellants are covered by contractual
arrangements made between the parties, The respondent pro-
poses to ragtrocture ite bUsinéss and to faallmaatﬂ the
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operated by the many other couriers engaged by {t in the
Auckland area, The proposed reallocation is to come into

force on 4 May next, The appellants cobidect to the propoged



reallocation of their courier runs and have instituted pro-
ceedings in the High Court in which they seek an injunction
to stop the respondent from proveading with the reallocation.
They allege that the reallocation is in breach of contractual

arrangements which they have with the respondent.

Any hearing of the substantive praaaédinga will be lengthy
and is unlikely to takey@laca bafore July of thig year at the
earliest, For that reason the appellants sought an interim
injunction pending the substantive hearing of the case to
stop the respondent from proceeding with the resallocation on
4 May next. Their application for the interim remedy waé
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heard on 16, 22 and 23 April 1987 by Smellie J. On 24 Apr
the Judge gave a lengthy oral judgment in which he held that , b,
thera were serious guestions to bg tried but that damages

would be an adequate remedy for the appellants should they
ultimately be proved to be right in their contentions. On

that ground alone he would have refused an interim injuncticn.
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that the balancas of convenlence lay in tha
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respondent’s favour. Finally he held that the ovarall
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Justice of the case required him to exercise his discretion #h

against the grant of the indunction.

May next. On 28 April Mr Casey, counsel for the appellants,
applied to Smellie J in chambers for orders in terms of the

gtatement of claim or application for interim injunction
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pending the disposal in this Court of the appeal from the
Judgment of 24 April; alternatively for such other orders
as might be necessary to preserve the status quo. Smellie J
dismissed that application and in a short Judguent deliverad

later that day, yesterday, gave his reasons for doing 8o,

Mr Casey now seeks orderg from this Court which would
presgerve the courier aervice as it hae been operated, any
such orders to be limited in their operation until the
reaolution of the appeal to be heard in this Court on 13
May. He has sought to pray in aid R,35 of the Court of
appeal Rules, ¢lause 1 of which provides that Qhere an appeal
is brought direct from a Court of first Instance that Court
and the Court of Appeal shall each have power to order a
stay of exscution or a atay of proceedings undey the

decigion appealed from.

Mr Hubble submite that R.35 has no appligation to the
pregent case beacausgs there Ils no axecution or procesdings to
be stayed in terms of the Rule. We express no conclusions
on the scope of‘tha Ruls or its application to this case,
Any jurisdictional problems which the construction of the

rule may ralge can bhs overcome by treating the pragent

hearing as 1f it were an appesal from the refusal of Smellies
J oon 28 April to grant rellef pending tbe heaxing of ths

appeal from the refusal of the interim injunction.

The litigation betwean the parties 13 likely to be
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lengthy; proceedings so far have vcoeuplied over thres days
in the High Court; and the case on appeal is contained in a
volums which consists of no lesa than 400 pages. The
application for the interim injunction oucupied three days
and 8Smellie J has obviously acquired a much more detailed
knowledge of the facts and the relevant issues than we have
been able to obtain in the\limitad time available for the
hearing in thils Court, which was granted at short notice and
fitted {n between two other cases already allocated fixtures
for today. In this Court Mr Casey submits that the
appellants have, at the very least, an arguable case for an
interim injunction and indeed that the judgment of 24 April
is wrong. He submits that, in denying the appellants interim
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udgmant of 24 April, the Judge has detaermined
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for all time the appellants' rights to a permanent injunction,
and that in hisg judgment of 28 April he had failed to direct
hig mind to the fact that any appeal had been rendered
nugatory. He says that there were no campalliﬁg reasons
disclase& in the evidence as to why the restructuring of tha
couriers' runs must take effect on 4 May, and that any

additional éoata cavsed by the postponement could be mat by
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undertakings from the appellants or the tarms o

Mr Hubble emphasises three factors. First that the
Judge has found that the appelilants have no contractual
righta to theix existing runs; secondly that he has alsp
found that the respondent has a specific right to reallocate

the runs; thirdl& that the Judge congidered that damages
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will pe an adequate remedy shounld the appellants gventually
prove thelyr entitlement undexr Lhe moncractual Arrangemants

petween the parkies. Mr Hubble said that rhere were a number

of reasons why the restructuring could not he postponed hayond

4 May = that many other operators whose interests alsc had
ro be considered were invelved; that the rastructuring was
geared Lo take place an 4 May and the respondent’s many
sustomers (he caleulated that there wers at least 6,000 of
rhege) had bean informad by post of this fact and large sums
of mongy spant on publicising the changes and educating the
operatoxrs On their implementation. Ha also submits that &ny
postponenant of the changes Wwill be likely to ragult in the
1nas of goodwlill o rhe reapondent to the penefit of its

compat iLOors .

in the and we think that we must decline the appellants’
relief in today's proceedings whatever their exact nabture.
There may be validity in some of Mr Casey's polints put, on
tha material available Lo U8, neither of the judgments of 24
April or 28 April contains any manifestly incorrect %tatemént
of principle Or fact. 'The Judge do=d pnot seem to have ovex™
1aoked any of the factors which Mr Casey has urged on Us a8
reasons for postponing the restructuring pending the hearing
of the-appesk. whether he has given them propex welighting
we are unable to 8ay in the limited rime wa have been BLe

Lo give to this matisr and, that peing the case, W& are

e

unabie Lo say that ne wag wrong in rhe decinlon which he

reached.




We therefore refuse the application made to us today for

interim orders to secure the appellants® position pending

the hearing of the appeal on the 13th May. The application

is therefore diasmissed., Costs ars reserved.
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olicitors

RKensington Bwan, Auckland for appellants
Holmden, Horrocks & Co, Auckland for respondent



