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JUDGMENT OF THE COURT DELIVERED BY CASEY J 

Bryan Stuart Gillies faced 6 counts in the High Court at 

Auckland alleging sexual violation of a young woman on 

20 February i988, 2 of them involving oral sex and 4 of them 

rape. He was discharged under s.347 on one rape count, 

found guilty on 2 others and not guilty on the 3 remaining 

counts. He was sentenced to 5 years' imprisonment and 

applies for leave to appeal against his conviction on two 

grounds - first that the guilty verdict on the two counts of 

rape were inconsistent with his acquittal on the other three 
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counts involving rape and oral sex; and secondly that there 

was a misdirection the issue of whether he believed on 

reasonable grounds that the complainant consented. 

Evidence 

She gave evidence of meeting the applicant the first 

time at a nightclub and accepted a ride home in a car 

h and s friend Richard in the early hours of 

morning. They called at their basement flat first in order 

(as she unders it) to ck gear for ir work that 

day. They all went ide and listened to some music, 

talked. smoked some cannabis® 'l'he applicant then went 

into his bedroom and she saw him lying on the bed with only 

his trousers on® When he asked her to come in she 

declined 11 but took her in by the hand and shut -the door. 

She felt a little worriedu sat on side of the bed 

arid saw him start to take his trousers off, She made some 

protest he asked for oral sex ~Jbich she refused., 

I! she said he forced her head down onto s penis 

spite of her attempts to resist, got it into her mouth; 

le he '4\Jas holding her there th one hand he put t:he 

other her skirt and tried to take her pants"' She 

said struggled and actually bit him on ·the penis (she 

did not know d} was able to wriggle on tha 

t:ried to 

put his tongue in her ina o !i>Jhen she ised he was 

doing 1:olled f:rom 'j> \II 

111.m ·ended up on the far side 



the bed agai~st the wall. At that stage Richard came in and 

lay down. These two incide~t~ form the subject of the first 

two counts of sexual alation. 

The complainant saici she then tried to get off bed 

and look for her clothes but the applicant grabbed her hair 

and threatened to her up if she pulled away 9 and he 

went to pick up his belt. She started screaming and thought 

Richard went upstairs to see if anybody else in the house 

had heard. She was able to get back into some of 

clothes which the applicant had removed. He then her 

into a second bedroom over her protests and door~ 

she was pushed on to the bed and says he forced her to have 

sex with him while she objected and tried to push him off. 

He then left her for a while and Richard came in and also 

~11ant:ed to have sex but complainant _was able to 

persuade not to~ 'I'he applicant returnee& and her 

of sex wi Richard; she denied it and ~;as crying and 

upset e He threatened to hit her and for•ced her down on the 

bed and had sex lid th her again II' ·which she described as 

being really Under questioning she 

intercourse altoge 

it \-Jas finished found r clothes and 

dis:c:overed that money (about $60) tcvas missing from 

bag., She is on going home ter giving the icant 

phone .number she was afraid he if 



she did not. He had written down his name and address but 

tore it up after handing ' ' .a ., 
lt co .ner. Richard eventually 

agreed to drive her and she left with both of them in 

the car. On the way they stopped at a dairy and gave her $5 

to get them some garettes. As she went in she saw 

put her ngs on the footpath drive off~ She \vas ' , ao.Le 

to ring her mother and told her what had happened and took a 

taxi being i as straught and hysterical when 

she arri 

When first interviewed by the the icant 

flatly denied ng anything to do with the complainant. 

After he was confronted with Richardis statement that they 

had taken the girl homew he admitted doing so and also 

admitted that intercourse took place, but claimed it was 

consensual. At the tri gave evidence of onl:Jt two acts 

sexual intercourse~ the first taking place in f t 

bedromn and the second in the other"' He_ ,;tlso accepted that 

oral sex occurred, aga with consent~ however it appeared 

at the close of his cross-examination that he was confused 

about meaning of that term and thought it 'ii'il'as siu&ply 

touching and feeling each other. Be denied that she bad his 

penis in her mouth 11 a medical examination did not reveal 

te marks on that organ~ He said had &licked~ her 

for some ten minutes in the first be.Ch::oom" On his account 

of their overall act:iv-i , the complainant. 'L'las a 

tner, 



vaginal area with associated p~in, indicating to her there 

had been forceful sexual intercourse ch had proba beer.t 

r a ted. She t it unlikely is was merely the 

result of vigorous consensual sex, saying she had examined 

hundreds sexually active ~omen and had never seen e 

appearances. On the other hand t icant was adamant 

that she was entirely 11 and relaxed and that he did 

not have to ce her in any way and entered vagina 

ease. He said he had no idea how that area came to be in 

condition described by the doctor, and s Counsel tV'as 

reduced to suggesting that the complainant had inflicted it 

on herself manually~ 

Inconsistent Verdicts 

After giving the j the usual rections and 

ini tio:n of the off•ences charged!! the Judge put the issues 

succinctly to jury this 'it<;ry : 

t'Looldng at five counts in turn@ as to th<a first 
act alleged is one which we now find 11 although 

wasntt apparent at the outset: 9 is denied the accused., 
The attempted sexual violation charged in count two so 
far as the act is concerned is not denied by the accused, 
indeed he goes further says that the 
act ·was ol completed o:ne ~ but her ev;ridence was only of an 
attempt~ The sexual intercourse 1, the act involved in 
each of counts 3, 4 5, said in the evidence of 
the complainant all to ha\ve occurr i:n second 
bedroom, and is said by accused to occurred on 



one occasion in the first and one occasion only in the 
second bedroom. What that means is that in respect of 
count one ana either one or two of the last three 
counts, whichever way you read his evidence, you will 
need to be satisfied that the act stated is sufficiently 
proven. But in all five counts there is what was of 
course regarded by both counsel, and correctly, as the 
essential overriding significant issue in the trial, 
namely the ques on whe r or not whatever sexual 
activity you find proven was had without the girl 1 s 
consent. And it is the Crownws obligation to s sfy you 
by evidence that the complainant did not consentr and 
not the onus of defence to prove she did.• 

The rest of the s 'vlas pr inci directed 

towards issues of credibility and consent, but were d 

a ng that count to considered separate 

on evidence relevant to it, al the j m t 1 

think that ~most of the evidence relevant to consent in one 

count is also, at least in some degree, relevant to your 

consider at consent on grounds"!1l 

rn support of the ground based on the inconsistency 

between the verdicts w 1-Ir Hart submitted that the jury must 

sexual violation without consent in the first three com1ts $ 

With all the events so close in place and timer ir 

acceptance of evidence of lack of consent on tv1o 

remaining counts rape was irrational~ lack consent 

being 

earlier, also complained the applicant was deprived 

of the opportuni to have the question of his belief 

consent considered the jury" li'Je that: 

aspect later. 
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It is clear that consent became the critical issue in 

tl1i s trial once se;m2l intercourse and oral Vi.lg i n.:1l sex hac1 

been admitted. However there was still a dispute about 

whether there had been contact between the applicant 1 s penis 

and the girl 1 s mouth, while the vaginal oral sex had been 

charged as an attempt (fol ing a:mend:mentF esumabl.y 

at the close of the prosecution case), whereas the icant 

apparent admitted to a completed act. re was obvious 

confusion his mind about what consituted sex of that 

scription. 

Mr Squire informed us that s closing address the 

Crown prosecutor told the jury that if they had any doubt in 

the first two counts that accused was confused l!lloral 

sexfll, and about he was admitting, they would better 

t•o forget those counts.. In the light of those comments it 

not surprisingc if the jury simply decided to put: 

them to one side .. seem of relatively minor ixnportance 

by comparison th the serious rape charges~ On the 

complainantws evidence his attempts to engage in oral sex 

first bedrooii'i may have appear as litle more than 

unpleasant and unwanted preliminar to the £ull sexual 

in mindu and she was la~ 

able to frustrate 

In the recent case of R v Hunia 1 8:; 1 9}, we 

ted a sage frorm s CourtGs judgment in R v Irvine 

[1976] NZLR 96c 98JJ' i:o the effect that: juries sometimes 
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acquit for no other reason than an unwillingness to convict, 

particularly in cases where to do so could result n an 

unnecessary double conviction. We think those comments are 

relevant e, and are not surprised the acquittals on 

the first two counts. 

On the rape counts, the case against the applicant on 

the cr al issue of lack of consent was very strong. His 

credibility must have been severely damaged b:l his denials 

to police, followed his change of tack when 

confronted th Richard's statement~ In nation 

he was sometimes difficulty explaining inconsistencies 

between his police sta.temen·ts and his evidence~ As a 

resultu the jury :may well have experiencd difficul about 

bel ng his asser ons that the girl was at all times a 

'lllrilling tner, who was so relaxed that he was:able to 

enter her vagina wi ease.. That statement "';as effectively 

contradicted by the medical evidence of concH tion and 

tenderness of that areajj' affording convincing support of 

claim that she never consented~ 

In these circumstances the verdict of guilty on the 

first rape count at first sight seems puzzling. ,Judge 

ised this in his sentencing remar Be mentioned the 

complainant w s accoun·t of oral sex in the first bedroomif and 

after at to have full intercourse were interr:upt:ed by 

and there raped her ee times. Be observed that the 



- 9 -

latter siJid s:2e "'·as not only <l consentins; but a \•Jilling 

party to intercourse which t place in both bedrooms, 

and thiJt only one act of sexual intercourse occurrea in the 

second one. He also referred to a question from the jury 

after they had retired, wanting to know where it was alleged 

that the first rape took ace and whether there was any 

evidence showing nwhere the first attempted rape took 

place " He thought this the jury was considering the 

possibility that sexual intercourse o:r attempted sexual 

intercourse had occurred in first We fi ~this 

unders a l -- in 1 

s summing-up at p.l6 vlhere he that ~~at t one 

possibly two of the rape counts ll require your careful 

assessment of the evidence to decide t-Jhether you find the 

particular acts proven.~ 

th 

In his sentencing remarks '!,vent on to 

~rn my view the most probable explanation of the 
verdicts was that the j retained some doubts about 
the complainant~s initial response to your advances 8 

particularly having regard to tbe evidence of 
consumpt of cannabis after alcohol, but was sfied 
that she had not consented to Ylha:t happened in the 
second bedroom 9 and that two acts of intercourse occurr 
there® There is one other possible but i.n my ew less 
likely explanation, namely that the jury decided that 
the defence of belief her consent might be~ 
available in respect of the first stages of s 

r .. u 

we find soma difficulty in understand 

proposition that: t:he jury may have had some about the 

complainantvs initial response to applicant 1 s advances, 
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if that expression includes the first act of intercourse. 

There could really be no half-way house on any one of those 

episodes; her evidence was of vigorous resistance from the 

outset whereas his was of willing co-operation and 

enjoyment" Any gui in her reactions would have been 

far more likely towards the end of her orde when she had 

given up tr ng, and not during the first act of intercourse 

forming the basis of count one. 

In our view the j 's question ints to a far more 

likely explanation - namely t they thought the first rape 

count 3) mi t relate to the events bedroom one~' 

where the applicant said intercourse occurr ; whereas on 

the complainant; s evidence he might:: be regarded as , only 

tryi to have it there until interrupted Richard., As 

above If the Judge described the events in tha:t way in 

his sentencdng rema:r ks" So the jury :may have felt some 

uncertainty over how far things had gone in that 

hEPle been in no doubt about the two acts of il'1tercouJrse 

she described in detail in the second bedroom,. 

We also find ·the Judge~ s alternative explanat equally 

difficult to accepto As we already observed~ the only 

mutually 

ddle ground for mistaken beliefu 

P"ssuming they turned their minds 'i::o that quest:ionu 

jury•s verdict of guilty on the t two counts indicates 

that they must have accepted the complainant's evidence 

·:~ 
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abollt those two acts of intercourse, rendering it highly 

unlikely that they had any doubts about her account of the 

character of the resistance she t up to the first 

intercourse so short before. Accordingly, and 

notwithstanding the Judge's tho s at the time of 

sentencing, we remain of the view that the nnot guilty• 

verdicts on the first two counts relating to oral 

intercourse 1 and on the rd count for rape, are explicable 

in the ways we have indicated; that can stand 

alongside the two guil verdicts thout giving rise to any 

sgbri Indeed, the light of the compelling medical 

evidence to we have referred, we think the applicant•s 

conviction on the two admitted acts of intercourse was 

inevitable$ 

r-1isdi:rection 

The second ground of appeal is that the Judge wrongly 

a~1ay from the ju!'y cons ation of the accused as 

mistaken belief,. In defining rape and unla-vt?ful sexual 

w he ·told them on two occasions that it must take 

place \¥i thout consent complainant ·and thout the 

accused belhnring on reasonable grounds she is 

consenting to tJJhat is done, However, aft<er summing the 

content of the five counts in first passage quoted 

above, he ~went on to say : 
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"It can be a sufficient defence to these charge or such 
charges as these, as the passages I have read you from 
the code indicate, if although the complainant was not a 
consenting party the accused mistakenly but on 
reasonable grounds believed that she was. That defence 
has not been urged in the pr.esent case, and in my vie>i 
the omission of such a claim was a sensible and proper 
course for counsel to have taken. That is of course 
because before could find that the complainant was 
not a consenting party you must necessarily have 
accepted that her version of events was essentially 
correct, and also must have rejected accus •s 
totally contrary version of the activity between them 
To get to that stage you must also accept that 
she did tell him she did not want sex, and that she was 
screaming and struggl and like. 

Once that situation is reached it is surely very 
difficult to contemplate how he might mistakenly on 
reasonable grounds have thought t she was a 
consenting party. 

This really simply means that the issue of consent, 
question whether her absence of consent as I have 
explained to you, is adequately provedu involves only 
the question: nis it established to the necessary 
standard that the complainant did not consent to the 
particular sexual activity?~ 

Mr Hart complained in s passage the Judge 

effectively :removed issue of mistaken but reasonable 

lief from the jury and he should not have done sol! because· 

it is a component of the statutory finition of all the 

offences charged, Both the absence consent and the 

absence of reasonable belief in it must be proved by the 

Crm·m to sustain a conviction .. 

He also cri cised the indication in the first paragraph 

that reasonable belief in consent: ~Jas a 

suggesting that is was something for the accused t.:o ove, 
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Cou~sel ~t the trial (who was not Mr Hart) submitted an 

affidavit stating th2t his client's clear instructions had 

always been that the complainant had consented and that in 

his final address he no doubt placed the issue of consent 

at the forefront of his submissions, n I certai did 

not indicate that the jury o t not to consider the issue 

of whether my client believed on reasonable grounds that she 

was ' 0 !'i 
consentJ.ng~ Altho l to do so by the ge at 

the close of his SlHill.i1ling-up, he made no corninent on 

direct now 1n questionc It seem from the terms of 

this affidavit t the Judge's comment to jury was 

correct ut the way the case was presented. 

It was in order for the Judge to tell the jury that in 

appropriate circumstances the issue of :mistaken lief did 

·not seriously a.rise. It is elementary that: a summing-up 

should be tailored to the facts the case, and if there 

can be no rational argument about one of 

the elements required to be proved may so., li¥'e think 

that was situation herem The Judge that 

before they could find complainant was not a consenting 

party, they must necessarily have accepted her version of 

events as essentially correct and must have rejected the 

accused~s totally contrary vers s comments in 

second paragraph about the diff of conte:mplating 

applicant might have t she ~11as a 

consenting party are a conunon-sense assessment of that 
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e aence, in the light of the way the case was put. His 

views may have been expressed in strong terms but they 

certainly did not go so far as to take this issue away from 

the jury•s consideration altogether. 

Uowever, we must agree that the opening lines of this 

extract from his summing-up :raay be unders as reversing 

the onus of proof on the stion of mistaken bel 

s issue really been a live one there may been 

difficulties in allowing the two ilty ve icts to stand. 

But in the 1 t of the foregoing comraents and of our 

that the convict were inevitable, we are satisfied in 

any event that there was no miscarriage of justice, and that 

is 'NOUld a proper case for the application of the 

For the foregoing reasons, leave to appe against t:he 

ctions is di ssed. Counsel advised that a later 

appeal against sentence was abandoned and it is also 

dismissed., 

Solicitors~ Crown Solicitor, Auckland, for Crown 


