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i l Decemb,;;.r 1995 

J R f:? Fard,S:11 and 

Court lit Auc:kl:n:.d on 

,icquisitio,n of 

on 

Ill Fj 1,1b •• .JI -1:,· .. 

Lirn:i.ted and its agent:;: Jtrmn t<1:king 

of the 1-Iigh Comt to the 

I.Derbert 

on 17 1993 an interhri 



Ame.ri,;~an Bistro; 

16 December 1994 

,,, 

i J," 

BISTR() LIIv1HTc:iD 

,1r.gr1ee.rnent JB)isitrt) 
1993 dat':'d 17 

("' 1tli.greernent''): bet1li,r,;;,e:n Jativa 
and H,,~rbr::ri: PacHlc Lirnit6d 
•1r·11"'""tdL"'l1'1r JI. 16,J1. ,,,..,, I ,.,I' 

Ag:reern 11;;l),t 

perform ce.rtxu,E 

Lil,uted (''Jativa") 
('' I{e.rbf::Jrt Pa(:ific, 11 ) , 

1 1/1'. 'I '("' f,~ ·tf ,, CA \ iLJ,i 1 ) • u!Hv' 

(a)i C'.lm..1::ie of the i.1.g:ree1nent provides that the equity 

(b) 

the Company be paid by each of J ativa and PLerb.ert 
P~JJ;::ific In shares, On the ad1ric1,~ of C'.orn_pant si 

,j,, j f ,-,'I ~,. If'' 
~.p . :~ a~l· J t,, <lhf.;, ·1l},, 

differ,:':nc,e. of 
clattse ,~."~2-,, 

6J. of the 
f"'n·1',"'l"''"'•'l1f r· ,1'"•"''ll'r· '"'"' "'-"''V°JlJl.l._.t'J·,Jt-J,.iis.n.~J -~-"l-,,1'---;t 11.' '-hr:e.,i 

Agre.:;m.ent 
:fr1nds 

:re~a:;onab]e endelil'vours, to G1btai11 

Dre.eember 

acc1:m1modation. 'Ih1t pa:rdes a_gr,f:.{:'i1 acquiI\t; funding 
th1~; JJ,TZ .Banklmg Group (}ifevv Z,1;:alai1d) Lhlllited 
amoiurllt $300:,000~ ·with s1~cu1ity providred by 1::::ach 

the 

pa:ties to th,e value of Iativa provided its 
pordon of tfo,e '"''"''T, ,roll"u i11}TZ h21s, ,wdvancetl 
tl1e fmm of $400 1,00G to the .. ~·,:· .. ,.~,,~-~··,.~.c.,,~,:, In breach of the 

agrt;,;::ment, Herbert Padfic has no:~ p1Tiv1.ded adequate 
total security to ''"'"'•"4",,.~... H::.e, d:ravi,,rdo~Nn 

11Jllrot1gh 
I, ,<_~ 

prt:Tviding th~ 
of 
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v;m ;I.dvance ${00,000 in cash ·~o 
:m.oney not bfen paid tn the Com:p2my. 

Clau~is, 9 "5 of Hie ..1\greem,ent p:r,ovides that each P:E':rty ha£ 
,entered into the .Agr,eemin,;: ill t11e ;.f,~God faititt;, pLe.dgh1g 
to ;:,.;,ct in. r.onne::tl.011 it~ obligati.om: uli'u:Le,r the }tgr,,eein,ent 
in a fair ::I::asr1na!ble to9vmds the othi:::r I1e:dJ{;;;rt 
JPadfi,:; has breached this oblig:ition in a mmrnlH:;r of 

(i) Tht'; dir,;:ctoJrn C'c1E1pa1r? re,solved Hie 0'C,O'i 
,, i ,i 

(i) 

account of the Comp:iny b,e operated 
P:a,,ticuLarly bca:,:-d r 1e:JoiutirJrIL ,of 
])1'0''1id(~S $30,000 
the at any one and !11at 

{Hlf:: che•qm~ 'Nritte:n :~hall $101000. Herb1~rt Pacifk: 
k:nor1vingly al1owed H:;rben a!1 manager opera1te th,f: 

b:c11:'.',1.ch of t!u;; 1 s rie8o1u:tiotll and bas 
it3 obJ.iggt:J::,n !):JI a,::t R fair ,,md. 

reasonable maJ1.1.ner to\v,1rd Jr::.tiva,. 

nurnerous U"c,,v,.~.,.c,c,-,.ca, IIerbert tlmough ,Chris: ;smci 
Colin I~Yerbe1t has be.en uncoop:eraihr,e. L"l s,u:pplving 
information as to 'i:he C.:on:1pany 1s Dperatiomi ~,vhen requested 

do so by and the Company'~ s0c:coun:c?.a1ts 1, I{PJ\1G 
Per::ut }\l'Ia.nNk:k 

fati7t'lL requires that the, 
as f1:::rHo'ivs 1by: 

Herb~::rt Pacifi:~ :paying '"' ... ·,··::•, .. :c·.,,.\··::',,•.:0,•.1'~"'7'" tl1.:: sum of 
,835 to :;r,edited to its :'.)h:,u,;;>holdi:::r's; loan 

$400),0DO in to 

H,e:rbert Pacifi.c co-operafrn,g 
Jativa 

C:ornrpan:y. 

D11anag.:;im1~11}t .,J11el 

and its :01.1;";1:ount::::, 

4. If s1.teJ1 de:ftu..1lt~: are not remedi,;;:cJ withirh 
of thi~ 



rnatters 

014,2 
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Jativa is. a·r,varc;;. that ther:::: 
by H1e:rberc Pac.ifk: This 

:dght:~ 2md 
th1:; J~,.greem::::rrt, z:t 

notice fa Dr•;;iudic~i~ tc1 
.J... "'" 

w'11etl1eJ: 

th•e. Sh2,reholders 1 ,A.greernent provid,;:: 

Subject to ,c:l1u1::;.,e. 6, 1 any ftuth::!r r1equired by tfo;;>. 
shall be c.ontemporar:1.eo1~siy paid by 1f:.'.].ch Jativa 

and Herbert to fae. Cerni:1any equal share:11 ar~d shall be. 
apphed. first in ]p2Lyh1g up the ,.nLuu,u,,.,,,,., thf: 
unpa1,j .,,,.,""_ .. , . .,.u.•. the Company and secondly to 
credit ,o.f an 'M"""'"•·v,., sh211"eho&d:;;:rs I lo:zm ftecount ode 

Herbert Tl:e :shan::h,:.11lders I ac.cou.11t sh,':'!11 be 
I ",!'",,"_,:r,).,,a, ~1•cl;r_·,1.l)•1_!1_1"~ ... '1UJ)1~,,1"1· ,.:1e·11v~r,d1' ~Oll•"':1i°l"ti'".11" ·wf1t:1h, ~Il1rF•'l'"':<;o:t 1",I? ,,,r.i·1"r"'A"'l fn 'he l: [. 1~ : 4"_• ••• , l,,1 ·-L-1\, .. 1'.Jlt .. K- ... l".;;l'l,,,,,·ij., '·t,_,J. ·,i., -,L..t. ..:. l,lo,'J;. 1)Jln·•Jt' .J. (;.11,}i,.l,-l,,,)A>'ll, ·,,.,. ,,,) ·~, 

6. FUNJ)JIN(J 

6.1 :Funding l:he business, of tl1e Ocmnpany :;hall be provided 
initially l:,y the cash sub3Cltiptiorn; fiJJr sh:2mes referred. b:::1, in 

• f ~·~• 11 •• f'''' ~,, section "~. ,1,ultJect to tc1.e prcrvis1ons o: ,;taus:f'. 6.2, as 
1~1hen the Company requires: -:c,,,,,.,,, 1n"'•"'" funds partie5 shall u::;i,e 

ende.,a,.;our~, to obtain for the Co1:11p.any 
{)Jr iDtl111:;';I'Vli~-e, tiS 

,.,~ ,i>1i 

li-Jc.,i~ UnLess othenvise to lNllidng by 
Ihi.'.tding the (;omp;; .. ny' ~: lJusiJi,,:::s::: w::.iiiviticei: :shall 
financei:I to ,i ;:naximum of % . '" 

that Herbert PF.~cific was 

para~ 2(a) 

th,e procedure 

aibirtration. It that thr,s, 



'~. ,:;J"1::, ·1~""11·C1i°I ,el: 1· I"l ff 
c)_ ,~.· • ..,_w_·1t.,cl . .c1 .. id ... J_::;1, 

resi.gr1atio;x1&1 

affi.davh.s ·,;ver,;;; fil;;.:d on both sides, 

of of December 1994 vthich how:e.v;;;r 

m 1ts late.:r no1i:ice. Jlanuar:yr 1995 C(1111pu]sory ;;,i.cqu1s1b:rJn 

tned; the of convenience; 2nd. 1t11e ov,eralll 

unclear; that it eitJ1uity 1;,;:ontrlb11ited 
Jc • 

16 Dei:::~mber 

had to bank 

i:md {ii) had not been made 01.11L 

question to 

obligations under thi;;-; 
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Turning tu 

a stronger financial 

creditors;. :;md 

JE:Ierhert bC) 

IE''Xproprit:(tion 

;i-1cmld u1 turn depend on arbh:radon., Since I'.1/fr Lane 

arbil:ratkiti, entitLe:.-:nent tum der,ci.ended cm :~1,Jr Lane 1bein 1c, .;:- ' .~.;. 'l;:.), embark 

v,ra::;,, the Jri.dge C(1nsid:;;;:red1 

and the Arbitration ,A.ct 

on J,ativa 

balan{.:e of cortvenience favoured Herbr;!.rt Padfic and. 

of :December 1994. 

darme 4,2. 

6 still 

pleaded 

1 
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1tn obtai:11 furi<ding 

lm.ving nc,t 

to enable: and to Pacific having 

Herbert Pacifi.:,: advance $400,000 ·the 

rl1 ""I ·ti" ,,,., li'h1 <~1·1 ( 1,11, r"'V },<, :a .. d •. < L .~, 1[~, t:1"1,.,,..·'l,,,f.ti, .1 J.l ~a'· LLb'.,J .nA._, 

6.1 - as with 

:\.fr :Kirkland for He:rbert Pad<fic: for his 

could 

wholly outside the terms of the :s<hareholders • agre~e:ment to v1hich, accordingly, 

,.default i::m:nrflsions. the 1:::a:rnr101t attach. I,'Ce au 

and Herbert Pacifk not a co;11pa11y can for fu2i;he1r 

American Bistro. In his rrc1ied on 

any to 

the on 



in hi:s, 3:,aid: 

1'In. er SepteIJGber 199,~. it Vil35l agr1;;;1:id be1l1N1e,en imd HPL 
':0 1c·•,1· W1 '111"1 "t•t·i ,,,,,,, TV1'"111J·I c'' t8i lr, ','-: ',1.J J .-,l ' 1,• , ~• :i,1,..,1~ l. ,\.J ' , .. ,. J,,. t"v-f "f, _,,. ea,eh 1;:i1-cJvil,0e securitv 1t ., 

$800:,000,00 1,;vod::ing ln'L.., 

and :,E[PL approach 
Ze\:1fand) Limited to arrang,e R fa.r:::ility 

s,ecurity fo:r 

I rcntenx'! E..ank on behalf of :HP'l. and 
an,:1nged a s,;;oond :rnortg2.ge over a Dun,;;i1h:, prop1:;rty rto be 
offoreJ. as :secmity, 

J;l,1:y 
but, thi:; Ar••rz 
1£11e first 

ANZ Bank, 

EJTtmgement 

JHEJ21[GH another busines1I, association I _.,,, ___ .,,. 
ABL to dr.zwdown $400,000,00 

.2 miUio.ir:: 

by 

to arrange 
offering 

v,,,,, •. ,"'""'''"""'''··· pr,.:ference: sh~rres tc: the: ANZ Bank (m; s,r2:·::.urlty), 
Y'11,T!li':' "1i•)1:' C'lf'i'''.l"r,f<Ll) It/, <.1.-i.') .\,...,, ,_;. 1,(,1-.,-,.,.,,, l.t'}':'1 l,1_.,,·\,,ll.c 

TJllE 1\J'.·{Z Bank virtually req1,1.e:;;te:d a deposit ,equaI 
fodged. v1ith it """··~•'1·~ .•• ,~.~. it approve: a dr:;n1,rdo11,rJ.1 of 

$40(1,000.C01
•• It seemed to me, I :::;hould 1tt1empt to find .::2;.~h ,~3 the 

On behalf •Of farther enquiry 

b. .ituclldand Saviri.gs. 
C-~ JE;?~IZ 

a 

HPL 
reas1DJ11~1bLe 
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The 

cffed.ng J1-J.C::t110n :md 

1994., 

2 

a lien over a face v,tlue. 

$200,000. terrn dleposh lien 

that p1ior of the: defimlt of 

16 December 1994 IIerbeJL"t P:icific 

hoped ,vouid b,;';;' acceptable uG ihe Bank an 

offer of Jati"va~I on 

J:a.nu:ary 1995 after F.X]Ju:y of th,t 12.iven 111 

defimlt. 

that d1e 

is a r,,.r.·,,,1· n,:-i·- 1•"•'1""1·J,l10• ·1,.I".--~ l, j:-i1t.•,•~1"'J l, 1ll;P ,i,.,V 

on fa!: aft1davit ,~vidence 

overall int:ere;st:ri (J,,f argumenti;; .. 

11",·f•.11.!','f,,;l fjt'•'t "•"•1·•·n1•<;:ltli1" fj},°" ic-'T"]0 ~t;•,1r:r (.'J". ,, 
\., ,_. ~Jl.=\.-~ .·t,.,il· j~1[.,:, .)t,,t,.•j ll,J•,•.l.o:' ·lltr.•L.L .r:ii \LL·~) ... f ..,_it, 

to fix 

Bistro while there vva:s'. \-~ 

the High Court 

It 



on That Jativa1, 

rather than rekm,:~e. J 1n ;:r,.;;spect of the 

.ar,e hB.s:ed are dfaputed 

1''0·!Ylr'11l ~,, ,r•·•:,, "' t•.,:-1111· ,,;+[·1 ·:111 ·1;.., ·...:. l:' , · 10·itJ.L ,J' t,!Lvt., 'i. ,~· , rJ1..:. .1~ 

rc.iodification of intelirn is, 

~:.itora 
Rxmsell 1/Ic 11l eagh ]Vk::Eeenzie B,,:Litleet & Co, fo:r 

for the 




