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The appel12.nt guiky on to 

and one ccmnt each 

vehide, a mot.or and instruments I-laving been 

m Di~tri:::t Court: to 9 imprison:ment 1·110''·,,_, a•._",,r•e 0 tlr• -•' '/'It' ,~ 11:-~ ,t"\' .,,.(' Jl[,jr 

suburbs. EntIV to gained or doo.r 

,vere absent Thie taken c:i:)r,sisted of high 

computer equiprnei1t, 

and and 

trauma to and thefr famiiies ca-n 



,?: 

December I ')11.a~: see::111 2, stolen 

a house burglary vvas frn.md. 

d2JYJs:it box ·,,Nere sorae sums in bs-nk 

.and Aus:tra!i,a 

The ex::rct value of the total stolen property involved has bee,n difficul1 

to ass1~:ss but to be F,pproximat,';ly a 

case 

the 

l stmtenced to 7 imprisonm,ent .Jffonding 

Andrian is a -~,-, ... ,.,.,~"'''" burglar whose 
carefuI plarmircg. He carnet: m,,d uses a 
specialises in the; best of 

to r:entence v,:a~~ upneld as 

time it was 

of a very stib,stantis1 valce ... His dtpreclations have am~c1:ed hlmdreds 
residents. The ccn11r111u1;1jty is entitled to and th.e prot.ectior:11. nf th 1;; a.nd 
the longer term needed to deter .Andrian and ocher fJ'"·J''''"'""'Y'"'u required a 
substantial 

The 

sentence. 

Judge· 

. On 

it vvas hard tre)' i.magme a \VOfSt; 

a ser~tence 

charges of theft arn:i. unl':r,:vfoJ 

of the l)Osse:~sioE 

of a Il,.otor 

instruments, Thege 

E:entences 1,v::re cc111cunent vJith burg;lar~/. receiving charge vv81s a 

a r,umber ofbu.n2:!ariet1. Thie Judge "' : 

'\Vas at the upp,,':;r and a sentence of years 

irnprisonrnent vvas appropriz,ts, 

be s:::rved cumulatively. 0.:va.s then given fbr 

guilty a.ppellant's v1illingness. 're 

Proc:eed:i' of ]_ 

impriscmrnenl: vlas 



3 

past ht term,:.;. of periodic 

and irnp•.·isonment. 'Nhih::1 the appeHa.nt met the responsibilities of 

,,r,11rrn1 11 ni··1··1r-!)::1<,;pij ,cfir:r·tit 1nr: '"lf/LlP f;f'f"h;;" ,,.f•pte•nc•p,, l\,.fV.i_ b·~-'L.c Lj lc,c,,-0.,h,"j ...,,_ .. "'~•'',. "'""' 'i,,.,' .ls 6,,'Lc,' __ , .. ·, ~·, f r..,ty•~ L', .. <I:.,;~·;,,, 

or 

4 argurnents: been advanced to 

It is corrw:nie:nt to 

a curnuJathne se-n:it:ence in 

the 

corn plaint 

receiving comrt As 

so 1;,ve were toid r,.::lated to 9 

appellant 1ivas fc!ur:d in 

oftl1e 

in ~ts ow11 right 

the sentence 

comprised r,:01.mt.s 

Plainly the; receiving count 

questic1n rnust 

that tht senternce 

rn 

off:::nding 

deal next th:;;; submir:.sion base,d on the a penalty 

stated she Vias asvarrc: such an 

She she regarded as one 

appeHant's favour that the appficatio,,1 "vviH 

(~'.crunseJ has a significant 

account 

result in an order 

had surrrn 

bank ac,counts or deposits in i1,.ustralia and ]\focv Pun:uan~ to the 

the SoEcitor-(ieneral obtained 

appeHant been 

terms: S,ectior1s 25 t.o 

m 

sui:ns could ncrt be regarde(i as '''tainted property" E:o as 

to 

conceded tl,1at th;:: p,.e:c1mia1y :::ould 

· not oppc,se rnaking 

his sentence 

that 

ofthe 

p,~cuni,iry penalty 

should 

to-

on 

with 



a reascn1ctb]e st1n;·., n•ot 

c!ed:1cted under 
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1r1ade the the sentence 

irinpo,sed. 'The said= 

His our '""'u,,c,.,,a .. v,,, having regard to the scheme of the ftmt as a general 
propo,sition, c.:mflE,cadon orders m1der the Act ~houki not be taken into hccov.nt vihen 
a~,,,,. . .,.,n,;e, sente.nctng~ tJ?VO· qualificatfonf:. thete. rn;:;~:r be e),:ct:JJ1L1c,n:'II or 
mmsuaJ dn~u~n:,tances v1h1~re order,, particuh,rly orders lo forfolt valuabk 
properi:y used in the commisslon of ,m offence, H'c!Y hav~ ;:J ,-,i,r•n •r,c.vw,,,,,,,r, or 
1,xcepdcm2J amo:ct 0;1L the ,;on,wc,,,,,, su!fki.ent :fix some n:g,ird t:D he: h:;ui to it Vvhen 
i:nposing sentenct. recognising that one Jfthe purposes of the sentence to be 

others vi'ho may br:: minded to commit Uke .,.,i.v..,,c,,, .. ..,""· iffod1::iture 

bec:nuse the deterrent effect of the 
forfeiture :o::ciers JJJ;,3(V (p. 424) 

orders in property 

judgment ... ,n,,Hcn,•d~ 

an offence. This is not 

case. 

Bt,t His difficult to con(:eive of circumsta;,1ces where Grders 1tc, forfeit th,e n,·nr·,,,0 •r11~ of the 
offence or for ,i ,A·•-···'""'LW• order :r,·:.t:'1,~:::::.r;~ the her:/c'.fit derived from the 
commI::;s:ion of an offeI1cce, should have :E<ny relevance to an apprnp:,;·ate sentern;e, Th,:,:.e 

the icffiender's iH-gottea in accord:11rnc:e vvith the oftl:.e A.ct, 
1::if sentencing for nf£~.nces-, the offend,er shoukl be required to 

the fbnds 

a 

said 

covers the present situatiGn in p,ri.ncipi:e. The 

of c,:t:::,:,r2G,·:: the 

admitt1::d rhat 

,::,edit the 

his 

the H.J, :n-D rn 

to reflect an assessment 



any credl-t in sentenc~ng. 1'ior an: v,;e ta.ken v1i::h tht su·,J.missicn that the deterrent eei!ct of 

the pecuniarv penalty oder vviB be Sl.!ch that: the t,erE: of the u,rison sentence can be 
;. ~ ·- ·' ,c 

t,~~r,.pr;.r,::d. to refle,:.t tbzti. ~o Ihe cor:tn,ry \Ve think tbat thif; is a cas.1:, wh,ere fre merhE, of 

d1e pe:c·Jniacy 2:1ena.lt? crder can s:peal,: fm· them:s:elve~: m1el that t.:,, give the appclL:rict cn;;;d}t 

Gy,:;tem to an m\usually 2:t:rsi5't,,:::,~1t offend.:c::r. Tl:e possib1e exceptior:.s referred to in B>c1lg:Ar 

vver,;; direc'.:ed c:t quite i', dilffi::rent siu.rntio~1, broadly spe2,k:ing the p:,,~:sibi1ity 1:J1ac in some 
. l r:r f~ .r· :1 , ,, :1· , 'h circm11:stan::·::.~:. t 1t e:,.:ect () · tOH,:;Jture orr ers m r,:::spect o:i: property us,e,r m ci::111:1ei::tmn Vllit · 

aeitude to dl~,posal of the applicmicm. To an ext,.:;nt, as we :1a·,,;,e. point,ed out, tbis ls 

The next point taken i:s that the dic1-v,,ncr.:: of on,::: year fr,r the plea of guilty ·was 
' ' "" T \ ' ,~ , 0 

, b ., , 0 
, 1 'I '] rna.oe~ uat,e. Ii',, e state t ·us as a Iact. not as R cnt1c1s:n ut tne decLs1or1 to p· eac. grn ~v \Va:~ 

" ~ '·""' .,J 

advised at a very late srage. Tb~ Judge v,:as justified in makir,:g c, lesser allowance the.fl 

v,10uld otherwise have been appropriate. 

The final aEd critical issue is the !i,;;:ngth of the effective senten:::e of 9 vears. The 
~ -

Judge reached this frorn a starting :::r,oi:nt of 12, one yea, being allm.ved for the pita. and the 

the pecuniary pt:nc:ky order. tTnoler th.fa lBs·,: he.ading :1,ccotm't rr11.1st no\v be taken c.f fre 

{Jrn:ler this ).1i::adir~g i:ounsel a-gued ~hat 'i:he se:ti.t,:::nc.e iN:i:5 not In tl:cccrd with th,~ 

thc:t case this 

C:ourt held that 'Nhere the :iJrevi.)u:~ convictions of the acc:used indic:1,.te a predilection co 
• • I f' ':l.' fi I ' V O ·r 1· '[,. r• I comrmt '.'t part1ctLar type o 0~1erice, or tne prnteci:1on o~ 'i:IE'. pu:i,"1·~ foe c:ourt may ta,t:e 

the ac~m.~d's u~ccrd into coris~oieraticn and lenf!:then the tirm .':lc.cord:,rn;:;l,,ro At thic sam,;;; 
~ b. 

tin~e the ,Court took in1·0 r;ccount reJT:arks 

NZLR 59L!; t,~; ti,,e effect tha,.t tbe sentence ought to bear s:omt :-e1a.tior' to the int:'insic 
, ' · f' ' ft:' 1· ii r, · · ";f7, • m:u:urc: an:i gravlty c,~ tn,e. current o tenc mg, c,t z,s H1t 1.-.otnt put lit E'I ! "arc!: 



the 9 

thi::; bahmcing is not ea.1cv. J:··fo 
canaH 

too easily be seen ~Is an additional. punislnnent for past off:ences. For these reasons the 
Imv has '"'-""-"""''"'""" give;;i :too 1nuch :n:1portm1c,e;, The 

which ft has developed to preven~ it taking in a dcm:frna:rt 
way is that a :c·eaz:cm;:)ok; relationship 'Lo the """'·''"'"'''''•' the of the offence 
n;,ust be maintained. The of preve:1tion rm:.sli: be bah.meed tha1: 

(p 

is pre~e:1nin1c:;ntly :i case v,1here subject 10 adherence to these pTincipfos, 

to be given 

the sentence ·"°'.f 
I 

n1ust be a 

vvas. the 

to vvhich t!1e Corn1s 

to incr,ease the sent1::r1c,r.;; for 

at or tc 

ofthe 

not 

on the 

not pr::,rsuE:ded sentence its r:1a1nifostly '.For these reasons the appeaJ is 


