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JUDGMENT OF THE COURT DELIVERED BY THOMAS J 

The question in issue 

Indefeasibility of title is a vexed subject which has given rise to numerous cases 

and even more articles. The question in issue in this appeal is simple enough, however, 

and does not require an exhaustive examination of the authorities and material on the 

subject. 

The issue is whether, notwithstanding the doctrine of indefeasibility of title, the 

respondents can sustain a claim in personam against the appellant, the registered 
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proprietor of the mortgage which they executed, on the ground that the mortgage was 

security for a guarantee and the mortgagee altered the terms of its contract with the 

principal debtor without the mortgagors' knowledge or authority. 

As the issue arises in the context of an interlocutory application it is only 

necessary for the respondents to establish that their cause is seriously arguable. 

The relevant facts 

Mr and Mrs Laughton, the respondents, wished to help their son buy a business. 

On 18 August 1990, he entered into an agreement to purchase the importing business 

of Davies in the name of Preform Company 403 Ltd. Mr and Mrs Laughton agreed to 

provide a mortgage over their home in Dunedin to secure the sum of $75,000. 

The agreement for the sale of the business required certain goodwill payments to 

be made after the date of settlement. A subsequent variation provided that these 

payments would be secured by a second debenture, subject to a prior first debenture 

securing $450,000, to be guaranteed by the son, a second mortgage over Mr and Mrs 

Laughton's property in Dunedin, subject to a prior first mortgage securing not more 

than $40,000, and a registered third mortgage over the son's property in Auckland for 

the sum of $25,000. The agreement provided that the son's solicitors, Parks, were to 

prepare and obtain the completion of the mortgage from Mr and Mrs Laughton. Parks 

sent the memorandum of mortgage to them for execution on 21 November 1990. It 

purported to secure the amount of $159,100 but, after some discussion with Parks, this 

sum was reduced to the agreed figure of $75,000. The mortgage was then signed by 

Mr and Mrs Laughton and returned to Parks on 27 November 1990. 

For the purpose of disclosure under the Credit Contracts Act 1981 copies of 

certain clauses in the agreement for the sale of the importing business were also 

forwarded to Mr and Mrs Laughton. Clause 26 of the agreement confirmed that the 

payments due by Preform would be secured by a second debenture subject to the first 

debenture securing an amount of $450,000. Later in the month Parks sent a retyped 
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obey'' leaves no room for doubt. Rights in personam may be enforced against a 

registered proprietor notwithstanding the doctrine of indefeasibility of title. 

Indeed, it has been widely recognised that the concept of indefeasibility of title is 

something of a misnomer. Certainly, it is far from absolute. A subsequent registration 

by a new registered proprietor who can claim an indefeasible title may defeat the 

"indefeasible title" of an earlier registered proprietor. An indefeasible title may become 

defeasible. Exceptions recognised in the Land Transfer Act itself are far from 

insubstantial, and the in personam principle encompasses not only rights arising in 

equity but also rights arising at law. 

Nor are the limits or scope of claims in personam closely defined. Lord 

Wtlberforce in Frazer v Walker expressly stated (at 1079) that the cases referred to 

were by way of illustration only and that the Board did not intend to limit or define the 

various situations in which actions of a personal character against registered 

proprietors may be admitted. Any numbers of cases, particularly in New Zealand and 

Australia, provide ample illustration of the wide circumstances in which claims in 

personam have been recognised in such circumstances. 

In our view, therefore, indefeasibility of title does not interfere with the personal 

obligations of a registered proprietor, and the principle that contracts, or trusts, or any 

personal equity can be enforced against the registered proprietor merely serves to 

indicate the limits of the doctrine. The Privy Council's reference in Oh Hiam v Tham 

Kong, (approving a statement from WiJkins v Kannamal [1951] :MLJ 99) to the 

Torrens system being a system of conveyancing which does not abrogate the principles 

of equity, is entirely appropriate. The Board emphasised that it alters the application 

of particular rules of equity only so far as is necessary to achieve its own special 

objects. The Land Transfer Act is a conveyancing enactment giving greater certainty 

of title but not an enactment which in any way destroys the fundamental doctrines by 

which Courts of equity may enforce, as against registered proprietors, the 

"conscientious obligations entered into by them". The Courts retain their jurisdiction 

in equity. 
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Properly perceived, the principle sits comfortably with the concept of 

indefeasibility. Designed to protect a transferee from defects in the title of the 

transferor and not to release him or her from the burden of interests which they may 

have undertaken, the principle has as its basis the enforcement of personal claims 

arising out of the registered proprietor's conduct. It is essentially non-proprietary in 

nature. The key element is the involvement in or knowledge of the registered 

proprietor in the unconscionable or illegal act or omission in issue. It is such 

involvement or knowledge which gives rise to the equity or legal right in the innocent 

party as against the registered proprietor in person. Indefeasibility is no answer to a 

claim based on such an equity or legal right. When granted, it is true, a remedy may 

restrict the registered proprietor in what he or she can do or require them to give up in 

whole or in part their registered interest, but until that event occurs the title remains 

conclusive as against third parties. See, e.g., Breskvar v Wall, supra, at 384-385. 

Nor is there any detriment to the objective of indefeasibility. It is now over a 

century since the nature and purpose of the Torrens system was described by the Privy 

Council in Gibbs v Messer [1891] AC 248, at 254. The object is to save persons 

dealing with registered proprietors from the trouble and expense of going behind the 

register in order to investigate the history of the title and to satisfy themselves of its 

validity. This end is accomplished by providing that everyone who purchases land, 

without fraud and for value, from a registered proprietor and enters his or her deed of 

transfer or mortgage on the register thereby acquires an indefeasible right 

notwithstanding any infirmity in the title. Admitting in personam claims against a 

registered proprietor whose very acts or omissions give rise to the claim does not 

compromise this objective. 

Mr Judd nevertheless urged that the present case could not be distinguished from 

Frazer v Walker and Boyd v Mayor of Wellington. Assuming for the purpose of 

argument that the mortgage secures a contract of suretyship and that it is 

unenforceable because a material variation had been made to the underlying obligation 

by the mortgagee's agent, Mr Judd contended that the mortgage was no different in 
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