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JUI!·Gl\11Et.JT OF THE COURT DELIVEHED BY HEROI',J J 

Thi:c. appeal from the juc!grnent of Eiia:s J given on 15 Ser;,ternber 1997 

concerns the s.cticPs of a :solicitor in matrirnonia1 property prn·:e:;;dings, in 'Which he 

2:cted for the rn.1 sband. 

The case concerns the hand1ing of proceedings which bi=;gan i.n 1990 and 

v,v.;:;.re finaily concluded betvve~:n the p:::.rlie~ in 1995. Du<:: to the prolongee nature of 

the crigin.-::J proc·~edirigs between hu~band 2.nd wife, includir.g t11ree contested 

hearings ir, the Family Court and an 2ppeal to the High Cour~, the narrative of 

event:; 0..vas. lengthy .and the record an appeal, e;,:. tensive. R,~fk:cting the eztended 

p-a.nie.:,, ~his ccurt h:Js had the benefr ,,Jf a detailed ,:naly~:is nf the 'i,Jroceecllngs in a 
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long judgment by t:1,c Judge in the Hi.gh Ct:mrt. Both parties lasgely accept the 

findings of fact and the overall analysis of H:e way in \Vr.ich the subject proceedfrigs 

took place :15 detailed in the judgrnent. 

"_;:-he appellant and his: \vife, Mr and :tvfrs A:tchur, owned a sub:c;tan'tia1 dairy 

fimm and 15 acre run-off property, ()cl:er rnatrirnonial property included a house in 

Cairns. Australia, and a dairy herd .. at first ::,har;~:rnilkers on the proper~y k1E«:nvfr1g 

their marriage. I•Ar and lvfr,, Arthur acquired the fan;1 in June 1976, H prf:viously 

being in Iv1:· Arthur's family. In 1%9 the parties separated \vith 1\,fr Arthu: 

retnaining in pos.;ession of the farm property, 

Some six yEar:s later, ::tll ff!a:ters of matrimonial property vvere settled.. 1tle 

hom.~stead anti chattels. 'Nere divided equally bet1,Neeri the parties, but the balance of 

t:he property ,Nas divided 55 % to the husband and 45 % to the ·1.:vife. The wife had 

obtained the right to r..cquire the farm and run-off property at the sum of $515,000 

in proceedings which had been determined in the F2mily Court in ·~vfarch 1991 but 

which did not deal 1Nith an the rnatrirnonial property. On the basis of a dissolui:ion 

date of 31 I\fay 1,991 for the farm partnership, a 3um of :U00,000 hc;came payable 

m the husb;md, Included in the figure of $400.000 was an amount fer interest 

reflecting the :::·act that the vlife \~ad obl:ainecl the benefit of the farm r;rnpenies. from 

21 June 1991 \vher, sne obt:1.ined orders for possession. 

In the High Cot:rt professional negligen.:e vvas claimed again~t i~he solidtor 

in effect for the protracted outcmne of the pioceedings, during ',vhich time, having 

lost ~he entitlemer:t to the matrimoni2J farrn, an aHernative like property had 

. j . l J • 11 • l l ~ I I"'" ·1•1 ' j F,,.,, rncreascr m va ue uunng tnc penoc ::ierore t ·1e case was nna ~y ~:ettle1 . 1 nere '1Nete 

ciatms for oth::r lo.ss,;'·S t:2.id to be also :1ttrib:.1table to the solicitor but the significant 

bead of darna2,es and Urie orimar,1 issue ::m this aopeat i;:; the kss ;:o the s.pp,ella11': bv 
,,_ .ll_ .,i L "- , •' 

reason of rmovemems in the value of equiv2Jent farm 12.n.d in this area over foe 

relevant period. 
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T·1 l ·· h . ' ..,. --1 ' fi ,. -- 1-. ,,,, · • t1e appi;::a vvas cHSO oroug t agamst tne .,uc.ge· s mmngs on JJauH1fy m 

Iespec\: of heads of negligence rejected by the t:·ial Jl."dge. The, Judg:e hovvever 

found for the 3.ppellan t on a particular h,~ad of negligence 'Nhich it 'No.s not cor.tested 

gave rise to the sarc:e iT:e.asure of darnages as if he had succeed:::d on Dther he2.d'.l of 

negligence. Therefore it is suffi,::::ieiH in our view t,1 deal biiefl:r ,,uith those further 

matters \Hhich iche appellant clairns ought to have been decided in his fav:-A1L 

Mr Casey, the sol1cttor, opened negctiatiuns vvith a letter dated 2t.!. Octoh::r 

1990, •,,,1hich the fodge fo-:rncl had been the sut·ject of cfi::;,~ussions between the 

solicitor, the ;o~ppeUant and his accountant '::'he !msb2s,cl was lilOt c,t the time 

\vorking on ;he farm. but employert as a re2.1 es,tal:e agent, but wi,sl1ed to retain 

ovvne:.:-ship of the fann, As an agreed and predetermined strategy, i:he husband 

c1ffer-ed nonetheless, to sell the fa_rr_1 and lhe run-off property tc thi: 1,vife, :3,t a figure 

of $580.,00D. H was the husL1and and his accc".1::1.t:::,.ilt''s firm vie·.v that the wifr: \V0t1Id 

be :,.mable to raise the necessary finance to :2:ccept the offer.. Tlie strategy v1ould in 

some "Nay result, follow~ng accer;tacce of the wife's inability to purcba::;e, in the 

!msbar:d acquiring the farm and am-off property. Complaint is 1made that the~ letter 

1,;vhich contained the offer did not address ::dl issues of matrimonial proper:ty a.nd 

should have be)~n m2.de on tenTis 'Nhich prevent;:d it from being u::,ec~ ln subs,equeni: 

ccrre::;pow:'!ence, or to be adrnitted in evidence at a subseq,Jent hearing. lt 1Nas 

claimed that the ktter wm; 1.nstrumental in borh tlle posse~~sion 2.111d sub::;equent 

vesting orders 1112.de in favour of th~ 1,.vi fe. The letter \Va:; in fact v.1riti:en "witbout 

prejudice" but m'Jire important~,, it ma:-1ifestly displayed a willingr.es5· on !the 

husband's part not to rnsrn on the retention of the farm property in his hands, 

Cor::1plicating t!1at ccnsi,::ieration also v1as t:ie hmband's ackn:;v1ledgi~mer1~ t:.1at th<:: 

horne:steaie.!, as contrasted with the farm, was prc1perly the entitlement of the '.vife. It 

is eouect that the lette:· un11oubtedl:' pl<",~/ed a part in the Family Court Juc:ge's 

decision. fo deciding in favour of the wif'.e as to who could ac':1u.1re the farm he 

s2.id: 

Er:ch party \1Ji2he,s to n~tain the ovvnership c,f th-:~ farm property. 'T'he, \vife \Vets 

pr-c-.pareC: rn 1:ay :'i")580,C100 for [h,~ fonn on th,.:o 'r,f,sit' thRt she would receive l'. SO% 
interest in lhe rernaind~::::r of the n1.atrin1orJiial prr;-p,erty i:acluding the C'.airns hou.se., 
She ".JviH not ncJ\,V get a 50 o/~ tn.t1,;:,r:::st and e:arn~ct no\.v be bound tc, tli.at price. tk:<·-a,use 
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of the revised valuation at the date of 
at tha[ I consider that the first 

i\pari: from the fa.et tint :the ,,;vjfe considers that 
attached tc, the farn1 thRn is Che 

the initial but there ·was no com,ensus 
factor leads 
consf,de:tati,::.,n of the chHdrea. 
their mother and she has 
where have grovrn ,Jp since birth. 

l 

in 

mat'lers of 

nor was it 

appellant 1s 

to have the to 

she and the children are rnore 
it was the husband ·who mm:ie 

T11at 

1 also 

the correspondem::e 

vlas, but rthe real 

the terar1s 1of have been tightly drafted so there 

m 

1 , , 

resc1unon rn.atters 

lS 

ceert 

It doe~s flpJt seern to :!tile necessary to- resolve \vbose 
consider it rnost frorn l,;fr 

becat1.se of his firrn \litsv that !vlrs. l\tthur r1eecled to, h.ave de1r10£2st:~ated that 

the ,M"rw,ao•h, and its '",frdue, Ii 'v\iB,,S put fo:rvvard \Vithouf: 
be Both ?•,.fr and lvfr /<sthur were convi,1eted. 
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not ra,se U.1e m::::,ney rnco;cessary to pay out 1\/!r /\rt[mr's share of the matrimon.in: 
pwper•y. •H Nlr Arthur 'Ji/as prepared to buy a1: the $530,000 valuation, although 
recognising i,t to be ai overvaluation .. beca:1se he had family monccy tu support :;1in1. 
v,'bat Eone of the three men rerdisecl ·was that NI rs Arthur .,,-✓as in the same position. 
Her family fanned the, adjoining property and her falher 'sas prepared t,J guan:r,tee 
foe interest payments to the bank. Th2J: mi:,calcu!utic)n of fact prcved 1:e be a 
f1.1r:;darnent2cl error in the plan. 

In the context of i:l-:e sHbseqt:ent hearir;g, t~1e k:tter of 24 October 1990, and 

subsequent correspondsnce agreeing to ezr:ensior.s of the opportunity to purchas.e, 

\Vi;;'.re dealt i.,vith by the Judge in th;::; way: 

At the tim>:o l:w wm: not fo1 ming the propeny himself irid hr,d ir,clicatec'. bis 
prepm·eclnes3 to permit his y;ifo lo oc,:vpy the proJperty on a rent-fre,c, b:1sis for fr.ft! 

yearo:, in apparnnt recc,gniticn of th1c: claims of his young family to co:1tinue to 
occupy the home. Although I com:i.der th,H he e::pedetl to /eia(n the faun 
prop:;~rde:s, it is ff!)' assess1T1ent that the prior-it).r for h.irn \Vas. to achfe,ve a 
breakthrough 0n neg,Jlir:tiom; which vc:ou;d 1:n:1.b!,:; questions of mai:rimoni::d property 
l:CI be re.solved and t]rnt he v,ms wi)iling !o ri,,:k loss of ·\he farrn t.o achieve th21: en;,'l, 
That assurnption of risk is s'.·0,ovm by his acknowledgement ,rt the tlme that the offer 
could op,en a 1'~can. of viorrnsn. It is c:onsistent 1tAlith :~ .. {r 1.Cnsey'.s, ~.vidence1- ".l'lhich I 
accept, that ]Vfr Arlhllr :at the tim,c: seemed: to be less ;;;oncerned gbcut :;~cv1i11:g 
m•;nership •Jf the fr1rn1 proper:itos. ~)uch shift iu priori tie.~ is r,lso consistent '\1/;~th Nfr 
A.rt!wr's instructions to Mr Casey to ex1.end the time for exercise of the option" On 
any vie\V, and despite l\1lr Arthur''s confidence Lhat his v,;ifr, ,~ou!d not put together 
finance for the r,cqvisition, the request for an extensior, ::if time sho-v,ed that the ,::ifier 
was under serious consideration and thai, the risk of losing d1e farm properties wm; 
presem. Although I c1ccep'. th::ct }1J r l\.rtlll,r vvas dism,1;1ed when the c.ffor was 
acce:Jted, and that he can1e :to regt,st :~he strRtegy vvhish !ed, tci it, I an1 of thie vie'\,:/ 
thaf ~,e knowingly assctff1ed the ri,:k for reasons which seer;ied sufficiGnt to h;m at th,c:, 
ti1m,. 

1·11 -.. ,,,,f.,- "rtl•t1·"' ,n ·,·• .. ,oc•1·tr•,Y·1 3J''(i 1'10 at ft1ev 'Ll/f"·J·P C"!T,7,I"Pc-•iat"',j t,01 ·1•·,1"1-11 ~:.YJ.J,_ r.J,_ ,!. a,l 1:'J _r1· ~ ~,,__.l , i .... ,~l• ,,J. ·- '} t'; ,.._.., __ '""'L.l-'.P ... -,_~·,l ....,,, ./ 1 -· ., A!, the fodge nored, 

a11'·1·1ri,t1gt1 t!1e onf 1r1i 'c 'T• !v, thr- ap· ·,~,-=-1·Iar1·t provn(i '1Ti :!'"""la·,-.,,.,.-; S11'1F· ,d1'd ·,11:)" d·1i111n fr1"'l' t1··•,,<> , .;_, 'M' l_ ,. _, r' f.._,, _ _._,:)!i.L.c. ,)_ .J .. _-.., _t-'- L ..'.. _ • 'f.-,,J ,l ,.)1j ,v•....,,~~-~, ...., .J:. ·l ·l, l,.'. _._ \.. ",_a l.11..~~ ... 

. su-ategy aclo,pted at the time 'Na~ so risky a.s to reqmre :·✓Ir Casey's advici; tha~ it 

should ::mi be pursued. sr;e s2.id, th<;re 1..vas in fact 8. ·T1echanisrn in place for 

re:ml·ling thf: issues nam.::ly tl-1e Family Court Judge'~. res1;;rvatior: of liberty Ito 

F"'apply in the proceeding:5 v,1hic'.1 l~aci determim;;d the c V/nersbip of the firm and t:1e 

division of the balance of r:tatr:rnoriial prope;.·ty. 

1N,e agree \vith the Judges n:.:a'.;ornr1g that there could be no finding of 

negligence against the so!icitor en that head. The s:rategy had been J.grei;;d and any 
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qu2.]ification put on the t,;::rms of the of:er vvould no'c have lessened i!:s 1::ovcntual 

impact. 'Ne observe 1that the husband in fact receiv'.:d a greater thm1. equal sJ·,are. 

As a second head of negligence it \Vas said the Judge 'Was \Vrong to reject ~he 

clann nmt the faik:ce tcJ prnsecute an appe2.l frcm the judgrneEt of -~h,'= Family Couri: 

Judge, as discussed above, '1Nas negligent. 

The .Family Court's j 1xlgmer:t itself 1eft tb::: ti111ing of the acquisition of the 

fann pr(:1peny in imprecise terms, The wording was: 

(1) first option lo purchas,e;, occur::,y the 
matrimonial farm at Vhihi. 

(2) Thi:' price ,lt ,,;hich the 1,'arm 2nd'. run-off should 1J 1:: purchased iS $51:5,COO. 

r(3), Apart from the h;:nTieste,d ;e:ncl f<:mily chattds which are 1:-) te shared 
equaJJy, the b;dance of nmtdmcnial prcperty {ncn-domesti.;; property) ls L:v 

be shared in tl:e proponicns of 55 % to the l.:asband and 45 % to the wife. 

( 4) The house at Cairns is net the separnte properiy of the husband but :s 
matri rnonial property. 

I believe thal: ihi, 1rn1tter is nrr.v cr.pa1Jle of b-c.ing resolve::L Them v1ould probably 
m,ed to :'.Je ·1 time: limit on c,1,1h6i1 the 'Nifo should comp1ete the purchase - perhaps on 
or before 3."] June I99] ~ fs,;ling which the husband s'.1ot1ld hw,;e the sar:e O::Jtion ::ii; 

~);,:; Eame price to he !cXercised in the crisuing r•,;;;o ir,onths :md ic1·::. thr-o •~•l1;:;n1. of neith,:;r 
spoEse ,Jt',idmsir;g the other's s!1a,e then the pr::ipeny :::hould be placed on the ope:·1 
niarket f~)r scDle Hfter 31 i .. ugust next. I nxal::e no ,0rder directing eo1T1pli,Lnc:e \il/Hh 
:su-cl1 tin10 constraints ·but n1ere:l_y sugge~!iL thern as r, guide to :setflenrnenL 

Certain}y I':.n appeal was a \vay ,,J,f resolving outstanding m2tters, even if it 

wo:_\ld be an ~,.ncillary o:1tcorr1e Df an a::,pe,:1J in respect o[ which there wa~~ Ertle 

opI nortunitv of suci:.;ess as events subser"j1u,<;:ntlv oroved. Eiias J ho1Never h·~ld that th\:. 
_l ·' . "'' .J._ 

outstanding matter,"; involv·ed in resolving i[rie value~ of tile remaining properi:y were 

be~~t add 1:essed by the mesh:zmisms for reso:ution of outstandin:g .is3uts by return_ to 

th::: Couri:. It was here that l:h,;;: appellant su::-ct,~ded i:-, h:s claim f,:,r negEgeace, the 

Judge finding that 11/ir Casey oughc to have dearly 5,pelkd. ()Ul and recommended 

tl1a", .. r:;:i,._,t1(:,f'.· of a,:-•['in1"1 ';J"!,j ,l•-11e i'a-·t'lur1" ·rn ;jp <.'(i :i·r1·1u··,,,1rted In ') hrt"C.•')c .. 1·1 of r11l'l'\I ("Jf .~ci1·.a ("p - t.,. -·~ -·~ "·· .._, ~-- ' C~ - ~~ ( ' 'lo.,•' ••.- V ... ~ '-~~ ·-,-~-,\..~...- <:vV ~l ..,J L ,.,.,::i, ....._ _,,..., · .. / .,,: .... ~"'- IL-+,.J 

his dient. 
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As 'Ne discussed with lVIr Dale in the course of this case, in the absence Gf 

:rny ,.::ross appeal, the finding of coexisting negligence on this bead, namely failure 

to get on ',:vi,:h the case anG bring it back lo the c.::nm for fin2Jity, renders a fa.Elm-,: to 

undertake an a.ppeal of the Jvfarch 1991 jucgrnent, "1vitl1 rnv:~ertai;:, outcomes overall, 

of little consequence. The appeal v1ould ha0,1e only raiJ,ed the very issue of the !etter 

and the husband's offer 1:0 s:::11 1:\1<.::, farm. Tb:: hnportant point for the purposes of 

th~ a1,pe2.l against the findings on 1iabili.ty, i.:, that there i:~ now on appeal 3.rx 

unresisted firic"ting of liability on the basi5.: th::tt the case was not returned to come as 

it cl~arly should nave been, in ord,=r to resolve thf: outstanding issues and arrtst the 

ongoing loss. The k-ss wa5c due to the fact that Jvir Axthur coJld not get sufficien; 

mon-::y for him to buy a farm on '.:l rapidly escalating market. /'1.t the ::-naterial time, 

hefo.re the moven1-cnts in value, 11,j ,Nss enritled to te-.::ei•,re :frorn thl:o pool of 

;Jialrimonial property a cash sum -,vtich could be used to acquire an equivaknt 

proper/)'. 

\}le therefore turn t1J the assessrnent of los.:s, involving as it does t•No aspects, 

firstly the time in respect of which the loss c.f appreci:ition ire value should be 

C,'3 ·1.r .. ti '.1 :::. 'L··p_,_~, a!1d ~'.eron rljv "fly r1t'"f-~e0t t~C-1' .. l '"'1Ip.·1·t=·'s·t" iu·· .,., ,n•1··'t1P·1• r-J, ··11'0f";, a1Yai ·11•·0 ·r· ,·11f". a'"'H',-,1 
- •·~· - - --•• - wl A '-' ,..., 'II_•,/ 9 U 'lw J,., , J lY. ''-'' Ji.. '<j, -.,-J_ ~l,,iC Lb, .. ;,__; b - .:..', • ,, _, t,--Y,C...1.,.J 

c.f darnage,::. 

Th,~ Family Cour:: decis,ion vvhich deterrn1necl the pm\y v✓ho would purch2se 

and occupy the matr:tmDnial farm. v13.~ issued on 28 March 199 ! . The Judge's 

:finding of negligence thei:ezJter in not i::ursuing the cas.: by the use of the 

mechanism of '.::l retnr:1 to court, in re:::pec:t of iJ,ose: proceedings raises i:h,:'. que3tion 

of how nrncb tirt1e that would h2.ve occup1.ed be:;'.ore r-esoluticn. Th::: r11easure of that 

1. ,, 1J]'°'"l·. d1"'·ter·1,-;1;1·1eL~ '11 t\,,11" ,;:_ ,~·1·, 0 - ·t,,-.. ,. :!·1p 1·1" 1np 1° I ae1·ua·t1v 'LT•nk tn ·,e,·tlP 1·l1""· n11t"' 1··l"• 1·11·11g 
cJ \_.,..., '1,..S.,. - '1 ... ,!_ ll t-1 ~-" ,._y_,. 'J L. ,_,. ,. t ..... , .. l,,,,i~ " ./ .. _;...._ '--" ··' 'l•" '-' !., '""' '-' -~ 01i ... t.11.ll~ 

matter:J bet\ve,.:-11 foe parties once the appeal agcjnst a ve3ting order vlas res,.=i1.vecL 

The Judge fmmcl that delays b;:;fore August 1991 could not i:e levelled at M:r C:asev 

oecause the accountants were trv:n£ to resolve the v~ilt:aticins ar,d 1Nen"; opttirnistie .. , ,__, 

3b·'.J1.E :he prngress t!-.ey 1;vete making, She :.::,:msidered th,~t 'Nhen rvfrs Ardrnr 

.:-scala[ed lhe d.ispt:(•;:;. about valuatir:1:-1 ii: e:)rly /\.L1.g'.1s'f JS91, the prospects for 1n 
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r:greed re:solution 'Were remote. It ,,Na'.i at tr.i:S poL1t that tvh· Casey should have 

advised an app!i:'.cltion 1:o the cmir'c either to appoint an iridepenclent valuer pursmm:t 

10 the le:::1.ve reserved by the Rtmi1,y Court, or to :;;ee:k to have the bala.r:ct'. of the 

1112.t~·imonial property issues res,Jlve:::l in CJUrt On the evidence \i.re agree ~,vith the 

Judge that vva.s aa apprcpria~e ,,::orr1111encement date. The Judge then considen;;i::l i:h:::.t 

aH the rernaining is:;11es could lnve be,:::n reso:ved by court order '.vidfr,1 six momhs, 

narnely by the: end of Febrnar:;/ 1992 obsecving that h via::; a matter of impression .. 

In January l9S'i3 ·Mr Ca:~ey having conferred 'Ni':h Nlr Arthur and Ivir Lynch, 

the accc:ur;t;:;;nt, 8.greed that he should ,.::lrcp o Jt of the r:1atter and it should ::,,e 

referred ta :Mr Lendr:nn, an ,s.uckland pracdtioner who specialised in nrnJ:rimonial 

p1"~1perty clair:1,s. !vfr Lenclntffl took th·:: viev.; d1ai: the app,;::al ag~:inst the ~'f.Sting 

Ct.n:ler 3hould be pun;i.1ed and that any questi.::)n of an application for rehear::xig of the 

]Vfa.:.:ci1 1991 judgment., "✓ Vas t:'.omi1ed to faih:re. 

V•f e refer to the judgment -of the Family Court in November 1992 for reasons 

behind the rnaking of iche vesting order in th:! firsil place and the appeal against such 

ec,rder , The Judge said: 

The ::rni:-,,ication it:::;elf is in relia1°<::e of e, judgmc:nl of my ,awn in this Court. givc'n on 
28 ·Maffh 1991 whereby [he applica:it ·.vas given the firs, option io purchase and 
oc.::upy fae rnatrimonfa.i fann at. 'v/sihi at iJ. pic:e of $515,000, Tbe respondent 
hu5oa.nd ;mbseqne,n1y appea1.ed agai.nst tl:n1t decision but on S June g:92 he 
discontimh>;J such appez,L The qppe::1 was, ho\vever, ou,t of th:,,e and an app':ica1tion 
for extension. of tl,1n6 fi::n~ filing the: 2ppea1 v:.ras, h;;r consent, cEsrniss:ed. ~')' Fisher:; 1~n. 
fol;'· High Court ,,:m 3 Ju:ne I9S.'.2. The applicant, I1.1rs Arthtir, had previously soJght 
!he making of a ·,1esi:ing order in 1\:;rns of my judgment 1d1ic:h I declined to issue 
be::am;e at 1:!'Jt1t time the appeal to t;ie I{igh Cmut had not be.en det•,~rmi,1cd nor had 
the question of the eztension of time i-;,x appehL In conseq•,t1cmce I adjourned the 
appli,:;:ation sine dfe :o issi..,e vesiing orders. In consequence of that an application 
for re·✓ieYv ef m.y decision 'was made hut agai,1 on 8 Juns 1992 ir;, the High ·'.::'.omt 
Fisher J by con:,e;,1 £,djcurned ;;hat 3j',plic::iti:m, ci} t!w.t th,sre i,3 no,,v nothing ir: 
exisrefli:e to hir,,d:;;r t:1e implen1e1~taLi:,n of the original judgmeni daled 2S 1vfard11 
1991. Tbat judgment is 11,-rw no longer 2pµe::dable :3.nd as r✓fr de C!e,"!Ee hs,s pointed 
out the 111.arter 1s r:s·s ~l ud'icara, 

The option 'CG 1Jurcl·12.sr~ t.he pwpeny V•icls ,~xerci,sed by the a;)pfa;:.u1t on 16 Ap,·i! 1991 
Hnt i3 shortly B,fter t~w decision was :made, As i haYe mentioned the only 
~tpplie:iiion bef1:Jre ti1e c:ou.rt today is the ~pf::1ication for ?J 1iesting ord::r~ 'There is n:') 
ofoer aµplicatioE befor:': rhe Court. Ther~- i:-: ,m app!i:::atiol1 by thJ r~spondtr:, 
hu,sbar,d hirnseif the ap1Jl.icaci0i1 bein,,; dated 26 :'Jo·1emb1sr Ei~Ji to purche:s~ the 
property hirnse1f ._it the pLlrcha:~e price of $515 ~OC.!O bl~t 11(}\V that application seerns to 
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r,,.,.e te, h1we IJO'N beccme ,edunda;1t by vL·tue cf ;,vlmt has trnn~pired: th;;, fact that it is 
the 1,,vife vihci h£ts 3X·3rcised tt1e .. option to purche~se, she;; ·r1a\,•ing the first .cL~.oice~ 

Vie mention thaL a:3 i:r happens, the vesting orders >Vere !113.Cte by consent but 

in the end Fisher J v.-h0 heard the appt::i.l treated lt a::, a fully cont,:sted appeaL 

The logic behind the ,:;pp,,:al ,Nas clear. If Ivir Arthur's ,,:,bjective \1.1as to 

purcha:sing, due to a rev2,luation of the fa.nn prnpf-rties, and even if t11at \Va:;; 

ur;s1.K'.Ces~:ful, a revaluadon, but v,,-ith Mrs Arthm still purch,1sing: 1Nould redress 

:mme uf the imbalance: t!tat 1,vas novv b:::cc,ming obvious m i:he matdmonial divisim1 

overall, due to the zi:;e in the v2.lue of d:,e farm pwpertie:s. 

Th~ appeal to the High Court v1as accompanied by an :rtpplication for ;ea:,,,e 

to calt further evidence and in particufar evidence of the current valuati,,Jn of the 

f3.rm property. Thm1, J, at a earl. c,ver of the appeal, made a.n order 'that a. nev.v 

valuation of the properties be ,)btained. ":'hat valuation revealed 2, combined value 

of the farrn and the run-off property at $835,000, The ca.se \Vas heard on 

9 Novernber 1993.. T11e Judge found i:f'ie time occupied: by pursuing the appe::tl w,1s 

nine rnonths :including a tv,;c, month period 2Jbwi11g time for Mr Lendrnrn to 

become fan~iliar with the file ancl to forrn a vie\v. Tile pe·iod nrns from fanua.ry 

1993 i:o the dc\te c,f Fisher J's ja·:lg1.T1ent cm 11 Novernber ] 99] .. Isol;:i.tirn? the tir;:i,;~ ·-•' 

given ove:; to the appeal, a perio,,:'. of a;J::,ro)drnately nir;,~ months \vould seem to be 

2.ppropri2.te. 

Fisher J in thi3 judgrnent made several corn1r:f':n~s which 1,vere of importance 

to the on2:oing~. handlin2' of the case. He remarked that an either of the ,:,arties had 
,...,", '..✓ X 

to do was bring the other unresolved 1112.t:·imonial property questiom befcrre the 

Family Court and ge:: 1:hem resolved. He co:1side:-ec! c:11 outstanding rn1atters could 

have been resolved in,stead of ihis "curious precess'" of a piecemeal ai)proach .. 

said: 

I ur1dersra.nd and sympath71s,~ '.Vit.h th,~ husb::tnd's fn.1:~;t";ations c.-,•,,,-er tJ.1,5 sequence that 
this case 1Jas f:r:ilio'INGd~ He poic.ts o~.1t that 2.lr~:iougt1 !!~51-5,000 ~,)Vas fix-~d ;s1s the .,,.:alue 
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fr)r optiJn purposes on 2:8 Marcl1 1991, it lwd rir;,e:n to $675,000 by ?.5 Noven,ber 
199:2. aml i:o $845,000 by 28 Septembe,· 1993. Fe was understandably v.nxi::ms to 
e~i:trac'it lds capital fro1n th.e rnatria:onial property divisioE so that in s~ tirne of rising 
values, he too c•Juld inv0st his money in other land Of appropdat,e eq;.iities:. The 
tJ'olution, ho\vevet:, ah,,Iays lay in his hitnds just as it alv;;ays lay in the h,irnds of the. 
wife. .c\l! either of them had 110 do ,01as to tring the other 1.mr<:.solv"d 1,1,ttrimonial. 

p:ropert:/ questions '.0-efore the Fa.rr1ily C~rJurt ftnd get then1 resolvz;d~ 

A ·1 i ,. ) ! · j · t ., ' • • · ~ .. pparent1 11eeomg t 1air ac ·dee an: w1t11 no ,">t11er alt1::rnat1ve, puttmg as,1ue 

an app,=al to this col:rt, the parties ihen went abot:t d:::term1ning ihe interestr; ir:. the 

n10.trimonia.l pr:-.i,:)erty nc,c earlier cle2Jt w;th. On 28 ,-\prH 1994, a eonser:t .xder '1Na:; 

made appc.inting l\1r 'Nilson of Tauranga to prepare dis:3oh1tion accou;1t3, and a 

fu.rt11er additional report wa~; orcei"s:.:d rn Se:;_;ternber 1994. Eventually the 

proceedings 'Nere set ciown for heaTing in Ivfarch 1995. On 23 March 1995 the 

hearing ha'.in:s comrnenceet, thr..:, case v,;as s;;:;trled witb the wifo directed ii:o pay to th;;. 

husband the srnn of ::;A00,000 ·Nithin eight \veel,cs. That sum included ,1n mnmmt for 

it1-t,,:·r,;::st on tha.t part of the mat:"i moni2J property, p:fodpall y the fanri 2md ruP-otf, 

irhe, benefit of v.;hlch he h~:cd stood cut of fr:,r a ccim:iderahle time. In all otber 

respects the case was settled on the basis cf a 55/45 division (exdudii,g 1~he 

n1atrimoniaI hcJTie and chattels) and a valuation c,f the farrn, prooertv as ord;e:red bv 
~ ...L -1.. "' ~ 

the Family Court in 1991, of $515,00D. 1\1:r Arthur was then fo a position to buy 

anoth1;:r ·p,r::mertv wbich he d~d in 1997 for the 511n1 of ~)l.113 rniHion, He ·..visiv:d to ,, . 

n~rnain in Waihi 2,1,:d there vsi~Te f,;::·w prnpenie:s avail:::tble in fr12J location. 

Of most importance in this cas::: is H:e cakuia:.:ion of the period of Io.::;s or that 

period 'Nhen like farm proptrtie:s v1ere increasing in valur.~. It seems to us that 

StIIJJc::i:t m one reservation the actual measure of tirne taken to r,~sol ve the case::: 

should be the saine for the puqoses of c!etermining the dates v,;hen the causative 

negligenc>c commences; to cause loss and \Vhen that loss is frn.2.Hy z.rrestecL 

If we take the dme frorc. the in 1:enen1jon t•f Ivfr Lendrum in January 1993 

ur,1til the final resolution in lV(arch 1995 (25 IT,cmths) and deduct nine mr)n!:hs being 

tbe tirne ~,pet1I: pur:;uin;; the aVi~,cal 10 Fisllf.r J condrnled in Novernber 1993, a 

period of 16 mc,,ntts ls reached. vv,:: think 1Jm, should 'oe the rcle·1ant llrne tor 

conduding th:~ proc.eedings. Although v-1,::, ,re to sav that 1vrr Lendrurn \,Vas 



:1ot entii:lecl to try the appeal process bec8:Jse it vvould 11ave remec:ied the husb2.nd's 

overall con,.-:ern.s completely, ,;;1e de, not think that the total time occupied by the 

pursuit c.f n1ese pr:::•ceedings. can be vis~ ted or, rvfr Cassy,. He had Ho ;12.rt in the 

ck.cision. to prooz::ed in that -..vay. Nevertheless, ·Ne consider that the Judg.s' s fixing 

of Febrnary 1992 or six mon1h.s frDm August 19S1 'co remedy all omstanding 

mattiers is toC11 ::;hort tested by the 2ct;.1al tir:1c tsJ:en to bring about a settlement of 

these proceedings having reg::u-d r.:o the in:ra:::tatle nature of i:hE:rn and the :::ve:11:s 

\vhich occurr(xi. 

In cur vi,:;w the commencing period from •.vhich the ,:.scalation of farm prlces 

1s to be me:isured as a hez..d of ,famages must be December 1992 or sixteen moriths 

from .A .. ug,ust 1991. The ten,:1.ination poi11t is hcvvever complicai:r5d by tte decision 

to appeal against the vesting orders. 

11,: i~ essentially a qu,estlon a:;; ':o wh:::ther fi·te conduct of rhe appe]anl w:as 

reasonable in taking the steps by vvay of appec11 that he did, H is plain lmv that a 

duty to midgate damages does not rec!uire the taking of haz::i.rdou:s or speculativ:: 

litigation. See Pi.!kfogton v 11Vr0od [1953] ,eh 770, 777., Having 1taken such 

litigm:ior: 'Nith a vie,w w a\1oiding total loss, \Ve are inclined ~o ,::onsic!er such acti,on 

',Nas not unreascnable 2.nd '~he conseqm:ntial delays and :·,.;:;:;;ulting Jos:~es <;hould 

noncfoeless ccntirme to be t11e respcnsibilit:/ oZ th,,;; lav1yer ·ci✓ hosc>; cc,wluct :fail,:;d to 

bring the proceedings to an end, through ocher rr:eans ru his disposal,, before that 

time. 

In refusing to allow any time for the appeal recomrnended by Mr Lenc1turn, 

the Judge said that lt ·was "<Viithout utility, \7'/f; hesitate t:::) i:ak~ a differeEt vie·•,v from 

tl1e trial Judge, cut a.re reinforced in our view that s,JlTie time fcq thos\= endec.vou:,s 

should be a11ov✓~d the a:rpelbnt. T,) rneet tJ:e ,•:.:lie;nt's wishes on appeal ,;vas to be 

1 • ~ .-, ,.i· f''" Th ,, '"d 1 . 1 t s,een as some-:t.11:-1g or a .,10 c•r u1e e_rort. e appeal 1J1 . generate syrnpat,1y w1L1 t 1e 

appellant's plight, as the Judge observed, Ne,,,v \/aluations obtained Ende.'."scoted the 

• 1 1 . ~ ' 'I • ,.. I . . l d . ' l . . I po:u1t an,:. Ue wne t1ac1. possess10n C)T t ~,e ta.rm and 1a nc,,t paw lf,r nusttanct mrL As 
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J.rnna 'l' Joma [1982] 1 NZLR 507 v,1here this ,:·mnt had suggested that :S.2(2) of the 

1v1atrirnonial Property Act 1976 ,vas anci11ary to the bs.sic pun.Jose of arriving at 21 

fair apportionrnent. As Fisher J himse:lf observed: 

itt the ',.,rery le.ast, E! ()Jurt. \"✓ou1d :~1Eve, to be persuaded as a rrria'.ter of diseretion tbat. the value 
cri.;;inal!y Excd shoul<~ no longer be adhcrc:d lo. 

!.n IVI! Ardnir' s eyes an.:l arguably with some justification, a chang,~ in ':he 

vaiue may J.1ave rendered the \vlfo un::,.ble to com.pl.ete. Pailing that ovtcorne he 

would rt;ceive '.CJ. :sub:;tantia11y greater sbre to then en2:ble :hirn to enter the market 

for a corr.parable farrn. 

YHt~ do n::.:1,: \vish in .:my way i:o SL•gge.st that Fishf;r J \Vas. v1rnng ir1 the ~.riev; 

he took of ·the ca:;e overall, but merely to, emphasise 11:he appea.l ',iva:c; in our view no[ 

neGessa:-ily a completely vvmth1ess exercise and no\ unrezsonable conduct in 

miti~rntic,n of damae.es tenTIS .. 0 ,...,, 

The Judge, a11rnving tv.ro months fer a P:v1e'N by lV!r Lendrum of the :fEe, 

allowed the sarn:e reriod of six rnonths she had considered appropriate in tl:ie case ,of 

Mr Casey stoppin,6 the loss ptriod at Octobf'r 993, 

"\N:: agree with the Jud£e that the asse:ssment of ·what dr:::1a'11 could reasonably ,_,, ,_, ._' .., 

be expected is one of i.rrpre~sion. Furthe:· there was :::ome opport~mity for using the 

t.ime involved in meDarin•:Z frjr th';'; ap1:>eal to advance bv w2,'r of contin2:cncv and 
r ~ •~ ~ ~ - J 

badc--up, the appcintment of KP1'.iIG 'Nho ·in tr:e event 1,vere only appcinted in April. 

1991.L \Vi~ tbinl: the focus on the spp1~al t .. J the e,::cl u,sion of all els.,e and the 

com;equential inertic, with the rest c,f the case, ~~hou)d not as a matL'!r o2 

reasonableness in th;::: cakulaticn of damages, be visite.:1 entir1;:,ly on the respondent. 

Efowever '1,.,,e consi,ier rhe perjod taken up by 1:he appeal should be added to the 16 

August 1994 for i:he rri,.~asl:rerrent of the escalat:on 

20 months from I,.1r Lendn:n: 's invol ·1=tnem. 
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The Judge recorded the following table in the judgment and both counsel 

accepted it represented a fair summary of quite detailed valuation evidence. 

Date 15 Acres$ Home farm$ Total$ 

1.3.90 95,000 485,000 580,000 

27.11.90 90,000 370,000 460,000 

14.3.91 90,000 425,000 515,000 

31.5.91 90,000 438,000 528,000 

[KPMG report 

valuation] 

l. 2. 92 [estimate] 95,000 485,000 575,000 

1. 2. 92 [estimate] 95,000 510,000 605,000 

29.2.92 90,000 530,000 620,000 

25.11.92 (100,000) 675,000 (775,000) (extrapolation) 

28.9.93 105,000 730,000 835,000 

12.7.94 140,000 920,000 1,060,000 

20.3.95 164,000 1,125,000 1,290,000 

20.2.97 159,000 885,000 1,044,000 

In respect of the 25 November 1992 figures we have extrapolated the 15 acre 

value and consequential total. 

Calculation allowing appellant twenty months for completion 

Nearest valuation date to December 1992 775,000 

Nearest valuation date to August 1994 1,060,000 

Difference in value 285,000 

Having calculated the movement in values and the corresponding loss to the 

husband, the Judge by reference to the table referred to, and the dates she selected 
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made her c:alcl!Iation of loss of $245,000. In per1:::entage terms it ::ar:ie to ~l 42 % 

increase in valw~. :She th~n wenL or to deduc~ from that amou:H a :smn arrived at as 

2,he d;;sc1~,bed in the folkr,,ving passage of her judgment 

Ir!l 1..;irder to con-1pare this lt2 9f, \l✓itli C()n1pound interest ever ib1e p,erriod, I have 11sed 
:is Hie ~nler;c;st rate that adopted by KP1vIG - narne!y ~ floating r:itc 3 ';;G above r.he 
b1;1,3r,, ra!e for the National Bank of Ne?✓ Ze2tland compounded on a monthly b1;1,sis. 
Ler.ving aside the questir,n of taxation, wbich needs t.o be: fun:ber corn,iduc;red, 'd,ls 
was th;:; rn.te rec,::.iv:xl by M.r i\rtlrJr on the bcisfa lh2t i1t 'NE·3 '.he rate s.pplicable to 
ver,dor lll:,)ttg.1ge fin:mce. fo my view, such rate is remmnah'.e, 11.lthougl1 
conservatively on th0 high side, {because l,{r P.sthur may have:. h::eri ahl,a te, achieve a 
l1:;;ss2:r raJe orit first mor1:gage fr,r s~,me ,,)f the fundsJ as an estimate of the rate Ivfr 
i,ri:huf v101Ild lwtve h1curred in borro\ving to fo,u'i r, frurn1 pur;;hase and as an 
ass:;:;ssn~ent of the in.con1,f: foregc1ne if ·;~he funds htid ·been invested else~,Nhereo 

Then fo,llo--..x1ed 2J1 ::mnual inleI\:st rat.:; cable calculated OD a monthly bash 

from Ff;brnary 1992 to October 1993, the span d time she had s:elec1:ed for ~he 

!'r1c,v .. :::rnent 1n vaiue:s.. The Judge had earlie,· signall::/1 that the interest cmnponf,nt 

obta; ned by the husbanc'. in the settlennent -,,vas :3aid to be inadequate corEpensation 

for his inabilixy to benefit from escalation in farm vz.lues. As it w:::i.s an, irnere3t rate 

component based on vsfoes which ·1vere fixed at March 199 l, ilL could not of coursie; 

play any part in cornpensating for the further loss due to movements in value. 

Counsel ag!·ee ,10 submissions 'Nere rnad,"' at tri2J in respect or thf': deduction nude. 

The 1oss by reason of rnovernent in value before it could be arrested by having the 

:'.'uncls to enter the rnarket place, is not loss 1.vhicb ,.~;ould involve further borrGwings" 

If ?vfr /.nhur had been 'ctble to buy tbe reie';an:: property in 1992, 2.ny mortgage 

required wouid be Hw same as that requin'::,.:l in 199L:., pr,1:ivid.ed he v;s,s ir:demnified 

:ae would have been s.o indemniiied if 

the i'und:::. had been relea::ed on the dates we have dis;-:'.ussed o.nd :so on ::.elling h1,:s:: 

notional 199:2 propt':rty a,1d purchas1 11g an c!.Hen:a,'.ive prnpt:ny in J 994 he ,,-.,ould 

have the increased enultv re1xesc:rried bv the rr,e,,;ement in vahi.e:3 accordin:;:,_:lv. \i'Vhat 
1, u ..i c• .. ' J 

has 1Jict:n lost is a contractual opportunity to purchase at 1992 values ·1nd the 

sclicitcJr, in 1994. Then the ~ame contrac1:u2.l opportunity 1s me:,1-sured in 1994 
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terxns. That calcu\aticn of c!iffem-:ce m value creates a capital k,ss and needs no 

allmvance for any interest set off or adj 1.1s'.me;1t, t)bviously tli::: amount of the 

calculated change i;1 value itself cannot carry intere.st over the period but only 'Nhen 

~t c:rystalli~es. Interest on the smn ls.fr Arthur did fina11y receive conTpensates hhn 

for the lm:s of !:he u::::e the rnori,=y represented in p,~rt by a 55 ~r.; share of the farm 

ba3ed on the 1991 v:Juation of $515,000. H forrn.s fio part in compensating :frir the 

additional :;um J\fr A.rthur ha:s tc pay for the equivalent property whei1 those funds 

are fin3.lly made av2:il2,ble. 

In her j Lt,:\gment refusing recall on this point, 1he Judge said: 

I ,~on;,:idc:r,c:d thvt ,, su,bstitute or txr,,::-1a1ent farm property "Nas one comparnbl,B to the 
,narrirnoni0:i fann property and so acJop,ed the n,id-point of the L~,,,vo va1uad,ms 
obtained'. in February l~-192 to arrive r..t $590,000. I assessr:~!} the loss recoverable by 
the plaintiff at 100 % c.f th,e appreciafr::Jn on ::,;590,000 over the pe,iod to Ocn:0ber 
1993, 1:ess 100 % of the likely [nanse •~m:\ for such a prcperty. I conside,,ed the rnte 
acloi)ted by KPNIG {a floarirg rate 3 % abov,;'; lhe base rak; for thc-; Naitional Bank of 
Ne•,v Zeab,ad compounded on a rnont;1Iy basic;) f:CJ, tbe purp,0se:z: of settlemen,~ was a 
reasonable rai:e to apply as an e,;d,m&'o of the rate Mr Arth1:r vmcld h:,:,ve incurred in 
borrO'\)Ving to f1.Jnd the f.rirrn purchase or as an assessrrtent of inconT1e ·froregorie if he 
had rnve;;;1ed his funds elsewhere. I acknowledge !hat the rate was conservative (an 
approach 1 considered to be appropriate given 'the onus on the plaintiff to establish 
loss). Since th,c, rate hnd been adopted in the s1dtlemen; it seemed to rcne a 
C;)ffienie,nC on:c; ~c, adopt as being reitsor,able. I die not attempt, and do c1ot cm,siider 
it w1Juld hr-:,ve; been approprizJe, l:o ,ise the KPJVfG se,tlement sl:mctur,:3 beyond 
bot-ro-.,:ving tlhe int,;:;rest rate cc,nsider,e.d in it. 'Tb.ere is no Iogic therejfore in lVir 
L,yrich ''s su.ggestion thai the finance cost ,.1,sh.ciu"id be ba~;.ed. on fvfr i1-rthrir's :net equity 
in cb,,'o property" ($202,555 ratb"r t!rnn $590,000). My ;,pproach was not based 
upon the KPrvHJ settl:en1ei:t. Irrespective rif the source ol' the funds, Mr Artlm,· 
would l!mve foregone interest incorne o;:i 'th.:o ,rnor,ey :::pplicd to buying a fa:rm. That 

is vvh2t KPIVfG ,ec:Jgnised in cred;ting Iv, r /"IYthur with inreresi: on the settlement 
Simiiady, if },/fr Arthur hii,d borrowed JT1oney tcj acquirn m1 eq11; 11at::m property he 
,vou.ld have polid int•c:rest. H is for that re,tson rh<I,t in my vie0N interns! on ~00 % e::1f 
the property vrJue is C1e correct i:'.ecl.uction to I-uiive ms.de. 

\\Tith respect, tte interest incc,r;1e fcJrgone had J,,fr Arthur pt,rch~,s:::d a far:n Is 

merely c:.nother '\vay of m,7asur:ng tl:.e 1oss over the lJeriod but should not '.}e a 

deductio:1 from the true rr:it::}sure ot loss. Interest payable on any borrowings in 

each c:ase \,vo.,.1lcl be met cut of chc farm iEcorne in respect of which \Jc/1c;; note r:,o 

claim for loss of ::::::.rnings wa~ rna,:le. 
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The damages for the movement in vah:e require, adjustr.-ient:~ on the basis of 

the period ive l1ave :;tt out above and fi·:ce ,:,f l:he dedtiction which th~ Judge made 

for con1rou11.ding LMerest. 

\Ne aum~/ l:be appi::al and e!Yu::;r judgrner~J for th•~ appellant 111 ::he sum of: 

L $2E5 ,000 for the fz,rm va.lte head of damages. 

2, :BD,.463,00 for fees inc1.rrred as fixed. in t!1e court bek:,,•,v, 

3. $10.000 for gerie1al chm:iges a::.: fixed in the court belovv, 

4. The date from which intere:st is to rvn at the r::1h:- fixed in the couJ:t be:ow is 

likewise adjusted [c,, n1'.1- on all but the gener~,.1 damages from ::;,1 ,1\ugust 

1994. 

5. Costs in t:Tis court are fixed 2.t $5,000 to the 2.ppeibnt but the High Coat 

c>0~ts rnust be determined, failing 2.greement, in that court. 

i 

··· 1> ... :::;,:,';':it;(/ ~,..,:El'-' .... - .• 

SoHdtors~ 

Grove D:arlo-,~1 /k Partner~:, Att•\~kland for Al:.pellant 
Cooney Lees &. Morgan, Taurnnga for Re~pcndent 

..;''-""'-""""!;· . 
·~~J 




