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j. That evidence had been vn-ongly adrnitt,~.d :liom yuitmc:sses ap?::t fi-om. Jt' of 
the ;1ppellzmt' s viol1::nce c:nd ir;timidati.~m of the family. 

J. Tha£ the es.·klew:.:.e of Dr Ra,'.c.liffo v,;a•; "'fiavved"' lx:caus.e it was drpc,ndant 
upon that e,.,ricen,:;e of viol·ence and imimidz,tior1. 

That 'ihe Judg;=;-. mi,;,directed the jury on ihe u,•:;e w11ich it co1.1ld niake 

6. T:1at the Judge fr1i!ed to i.eJ the jury 1Jun before it ,:x:u!d u::K' Dr Ratdifre's 
•~,,ride1;,ce, it rnm:t hm,,,e fbund to be prcved th:- fr1cts upc,n .vhich her c.pir .. ion 'Nas 
based. 

7. Timt th,.:; Juc'!f:,'::, rni~dir,ected the j1.cry cir1 the }Jurck:r, of proof 

:] . Th21t the Judge misc:ir,;:;:,;:t1;;d the jury cor ... ::ernmg the reascinablentss of d1•~: 

appe!br::t' s belief in P's ,::om;ent. 

9. 
r,;;gatd to ihe evide.1ce. 

~O. Ilat i:h,e. Judge's directions fr,.:Jed tc: put P's e,.ride'.1ce in }~•rop,•~r context. 

It ir convenient. to begin, as CDtmsel did in, he;:- o;-a~ argument, 1:vith the fa,~.t 

of these grounds. lli&s Ablett Kerr e.ub:rni.ttecl tbai in reaching its guilty verdicts 

Yv~rn:: t:·ie cori1plainant a.ctual!y said in b,;::r e~ilderv::e and proceeded npcn ~l 

the trial Judge fi:.il'.ed to po1nt thiE discn~pancy out to th,:- jwy and Lo propedy put 

T}ie C,'rn1,,vn pc:i;rted a J)icture of at1 &trn:)s·phe::-e of vio1.ence and 1hreai:!i, frccn 
. . 

·~ r C ' 1 ··, b r · · ' 1 • ·• 'd ~vi.r -O!Cf!.i 1our1 to al. rnern ers o~ an 1so,ated rum., l1ouse1101, . 

,,:3: a s.,::liish 1yrant and a s:t:·ict cEsciphnarian ·.vho ,.lS13d his great ph~rs;cal. r;ize (22 

tlu,~:at of them to intimid,'cte the complainant's mnther and th..::'. chillfrcn. He ,.vzt::: 

•.nothe:r ',,·hn w::,s e,nrirely und,;;r his dmnit:ation. TI1e children ,vere bt;::d:en with a 

bdt :m!l a Jtick: ever:: for rninor infraction~. 
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(:c1un:;ei s argumenrn . The Jt.;dge did not point out t.) the jmy the 

se::k;ctive 1~rcH:;E,:~<'' V./,e, are alsc unable :to find in the surr1,ning up any reference 

to 1:h~ defr:,n,,:e con:en6on that P is no\V emharras:md tcr a.drnit t.h?t Ehe 1vas ,.viHlng 

older tlni1 herself, but was al::; .. ;J h,;:;r inorJ.":-;r':;; partm~r, 

l,Ye qc;,v n:,ove to the first of a series of ot~j~cticms ro particular rulings; and 

cErecct:ions. Ir. a pre-trial n1Hng the Juc;gt rr,aC:e an order IE!.{;e,r ::;23D of the 

Svidence Act J 908 that ti1e evidence of P shot1!d t",,;;: given by ·,,vay of close1J: 

circuit 1:eleviE:ir:n,. 1\pp,lica;ions had alsc be~,11 made in relianc,e on the inheF~Ht 

jurisdi,,::ti,,.:m of th:: Court 111 :·dation to P's :noth,::-r andi younger sister md i':h1;; 

appellant's son. n :N.crn, ordered that their evidence shcm.ld. be givern behind a 

screen, 

11~i8S ceaHy going to assist the der·E:nce c:::1:.s,.: l? could have been asked about ner 

:.. be n:am. tlm.1st of ,:,mmsel's argament Vir.:S tha;: th·~, use of te]Levision 

com:;ior~place a:,d tb?.t no adven,e infc:1 ~,nc.c;; •;v;:i,s to be dr,:.rvn against th;; 
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that, although it :~., done tc assist the:n, b:1 :~nabl;:1g them to be m,i.:ffe coraibri:z.ble 

m the ur:fo.mili.ar ~·u:-iimmdings of a courtrcc,m, it ici not IO be taken ct:i an 

indic::nion ;_~f any v;ew about the 'N::::rth e,f their evid~nce. Thr;:-: Ju<.~ge r-ould hav(~; 

The: nex:: mattr,"r is the app .. :Uanf' s ~ltbrnission th,'lt ,.::vidence should n,·)t have 

been adrnitr:ed c.,.:•nceming violen,:.e and threa,;s on hie,: part oth,::.r tlrnn incidt,nu:; 

something that happened to he::- or wa,s seen by her,, s.he i.:annot h;1v,,~ been 

:nfluenced bv it. kvfrs Able!:t Kerr descr"\beJ such incicle:rns as ''extrnnec,.;,.15., 
°' 

. ' I ,,. • 1 6 f" ' ,.. "] ev10,~nce ,ml crom ne1g.n ours c, tn.;;; t::urn y. 

evidence was pr,:,per;y admitted and,. inde,:::d, can be :~eer .£;s essentiall to the 

be,cause :t 1Ncu:d ~'•::err: ~:o 1:nlikely lhat even a :;ubmisi;iv,:; '1,1101nar:. Iike th,f'; mother 

·Noul1.:1, be prepan;:,,e\ tr:,, !:olerat,;;: v,1ha1: had O':.c,Jrred betv,reen !vfr ('0Iq:1houn .:md her 

wa:!l 1x11Tcin,·.1ing to ·mffor phy:J.ic,d ,Lr•d r;,motionr;! vioier:ce fi.-o:n him. Thus her 



it 

Ii: that the ne;(t cf that 
I' expr,~s,seo cm opnnon 

on evid(;::llCf~; ~ 

surm.n1ng 

cannot 

without 

mere 

rel.Hted to 

this case it appears 
,Nas iI:ega.i before :the 
I 

thoJ it "Nas, then you 

Judge 

pe11etratioa 

tT::ade, the 

test trc.e cc1r1~~ernt \)vas 

ahhc,ugh cons;ent to an indecent arisauit 

16, consent is an any 

made the 

mean 
"1'1; cons:.e.nt. · · nrny be apprnpnate, 

a Judg;e to 

consent 

an 



.,.,,\ 
l1t only ;I. 

cbv[ov:; :;-.ugges ting 

to a Jury no to consider consent ·)n the a girl 

Vie Ju:d;ge:~ ,c:ornrne11t cou.td 

p,enetnuion 

the c,f 

16 1Nith its 

Ou.r 

Counsel points ou.t 

the omrn (1,f 

·to (.~:1,e, c:ount onl5,,r. taken by 

the sexual 

assault l.S 

:1s an 

course, a~· '.:,rovid.ed in respect 
:,,pecificaH:; is. net a cefo:1ce. T:ie 

m this 

should 

the Judge 

said was· that 

tc.1 be satfofied 
the 

effectively reverse,cl 

neeciec:i to 

or 7,Nas not a tme consent. 

This 1v,i2. of p:21.rt:ku irnportance n; th,~ pr'::sent case because 

appell,:nf s 

he 

loved hiirt 

C:'.o'quhoun p 

'Nas. In supp,01t 

of stateE1r::r:t2 

teaching him tc, 

fftoth.er 

from 

are not to 

the 

gomg 



11 

tc and recun-e: adapw.tion ro individual (:3Ses,, in i.!1eir desc:-iption cf th:: bas.ic 

z,t tLe \:'egbning of thi:~ ·;urnming up, which in tra:-i:-;c:ipt cov•~rs clbout '.:?,6 pages., 

standari~ dire.,cticn that ':rte burr:le:n did not a,hifr '.o th:~ ao.:·u:sed bec<rus1e be de·,:ted 

rn give evidence. But V<' 1:-:'! cannot find 1!1 the dire.:t~cms on scxu.a! viol.:rtion 

Emythins :1lx;i1c,t the burden cf proof ·which might h.:tve ci0,Hrt,eracted the 

impressbn vv·hich the jury co;.Jld hav,t received frorn the \VOrds which have beer;, 

52r21unds ~rn;;:redie,2ts ar1:: not se1: ,::;ut di.si'unctively. H ls: of ccmc•irn tl.·1.3l the :1\Jn.:c 
,_,, ,_. • • .. .1 

being sorneth;nz~ Yvhich has tc, b<: con.::icl~red :3.eparat,.~i:y ,vht.n a:Kl it' the vit';~.v i,s 

reached that rhe co1i:1pl2,;nanY did no1 cons,::ni:. 

The tvvo J1ther aHegcd misdirections, related to Dr R.:=ttd:ifft's evidence. Th,e 

fin.rt point has t10 merit. h i.vas subrrfrtted that the Judg:: fai1edl lo teil the jury that 

• .~ 1 l l l 'd ~ -r, P ,. "~ ' c:1 ·1 1. • f'." .,. betorf.; t:1ey co1L1 c us.e t 1e ev: ence ot vr <atcm.te L1e::1 .i:irsi: 1::-c to u,e sa,trnnec, 

did IIOt din~r:.-tly instruct the _iury in ::ha, m,mner. Eov:evel, it ;s plaln fi·orr~ a 

'1'')r T/~·t'·,~.-1•1··fi';,~',;: pFi1! 0r1eP: '1'1'"'" f),9»St"·d ·,,,.,,,,('11 d-1"" ,"•'he•r· 1"-Fi,u"1r'-'J'[''"' '"'"01d 111•·1n1°1 1'1•''1" .- .... tc:.,1,~ ·'--'· _ _. W' ,,,.•i/Jl.<,'w'~ 1,,,,.,._, l'tlo,,(,..._/ •-•••'J >_,,• U.{- ,, '..,. ,_... ,.)L-~l r., .. l\m<'l',:c ..- 1,.,,.,,., J;J,! '-J. I[ 1..- Lf'.'... ..:.. ~"''"-

fix thea1 a:one to dete;·mine. They ~iad rece: ,,n~d 2:n app~opriate direction ,tbciut 

at th;.:: 1c11d of the suinmirg up. We ar~ satisfied that they mu:s:t have understood 

the ~1ositic"n. 

the jury r:>ight make of Dr 11atcli~;:;t's evi1~: 1:;;nG1:::. L: ba.J been the subject of a pr::;.­

t6.a.l ruling to W':·1ic1:; no J 1tjection i::: taken. },k,.r ls ther,': any criti.::ism of the 
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because ~_1,f an innbi!ity to do olherv,.,i::;e, R l,earned hr~lplessness. P was :n the 

than the c1efonce vi'E,,v tha.1 ~:he. !1aci cb::n:e1:, to sleep with her mother's p0:rtn::,r, th,:­

ex;st,;;:nc1:; of th,::. ,:b1'.'orr:kr might expiain h,;;;· conch,ct. It :might c:"'st light on 

thre.ats. it rnight help the ju1)' in thtir overaH as.;;essmeni: of the evidenc,::. be:aring 

irpon this ,qu,estir:m. lt Sf;erns to us tl,,,t rhe; jury 'Nould naturaUy take some 

a,:::couni of I)r P.a:ciiff;,.:' s ,:c:;·.,iderv::.e v,rben ccns1dering th.:: credibility of P•' s Gictirn 

i:Lc,ught it 1/er'/ odd if directed to d.i~:regard that evid:.:nct: v, 1h,cn considerhg 

position Df the appeHar,1: to hav,~ dcJlli'': so. 

supp'.J,,l:ed hr,ving regard tJ the evide1,ce. ]\1rs llblett Ke:rr algued tk1t it v.as nol 

vi:.:,lence tov;ards Coun:--.el dr•.~'>N ai:tention tG· ,,:,:,i;:rtain 

ini2;,'.)ns;s1:tncies in her testirnony zmd, 0vith some jrn:;tificat1on, ,~:,;,.gg,~:sted tb;:;J thr:. 

compia;uant had not b1.::e:n ttuthfid in pa1is c,f htr evidence. fo pcmticula:r, she had 

first took place \vhe:i reu1i;~•cled in crnss .. ex"::mination of an ii;termpikm caus'l':-cl by 

'·' n1=-·,-:,}·1'[)("'llI"'<' ..,;,,.-1<· 1·n .,-·!1·"" l1L•a••, .. f' ','ti" th•p···" •~ 0i1 ·l fJ1at ·11·1•>,o.r,1'nL1r,;;c- n· aL:,· 11('':· ,..,,,,..,, •. "ITe.ri ,1.,.,. ,~1, .. ·-:-, L •. ) , ,} vJ-0 c. .• i.,.11 • ,.., P • .&,.J-.,. 1_\j !,.,, LL ... •l• .,,u \, .. . 1,.~., ,.,,.._, ·~ ,_,,,.,.,,. . _ "j\i., 1..,,...,'l~•l,l ./',. 

until li:.ter th,~ sarne day, again 1,.nair:t1iniEg that i't \Vas forcible. Howe11er, she 

"this" to happen. 
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