
IN THE COURT OF APPEAL OF NEW ZEALAND 

PUBLICATION OF NAME OR IDENTIFYING 

PARTICULARS OF COMPLAINANT PROHIBITED 

BY S139 CRIMINAL JUSTICE ACT 1985 

THE QUEEN 

V 

CHARLES HERBERT 

Coram: Blanchard J 
HeronJ 
AndersonJ 

Hearing: 4 August 1998 (at Auckland) 

Counsel: W C Pyke for Appellant 
M J Thomas for Crown 

Judgment: 13 August 1998 

CA 81/98 

JUDGMENT OF THE COURT DELIVERED BY ANDERSON J 

The appellant was tried before a Judge and jury in the District Court at 

Hamilton on an indictment alleging six counts of rape and four counts of indecent 

assault in respect of a 14 year old girl. At the end of the Crown case the appellant 

pleaded guilty to the counts of indecent assault and the Crown sought and obtained 

leave to amend the indictment to include alternative counts of unlawful sexual 

intercourse contrary to s 134(1) of the Crimes Act 1961. This application to add 

alternative counts was obviously in response to the complainant's evidence on the 

matter of consent to sexual intercourse with the appellant. The jury found the 

appellant guilty in respect of four counts of rape and he was sentenced to 9½ years 

imprisonment on each, concurrently. He was also sentenced to 5 years imprisonment 
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believe on reasonable grounds that she consented, there being no burden of proof on 

the accused to prove that he did believe. He expatiated upon the concept of consent, 

stating that it must be a full, voluntary, free and informed consent, and directed the 

jury that they must ask themselves:-

Whether this girl, at the age that she was, when intercourse took 
place, understood the significance of the act and therefore rationally 
and on an informed basis gave consent. 

He then dealt with the ingredient of absence of belief on reasonable grounds 

required by s 128(2)(b) in the following way:-

In respect of the question of reasonable grounds, I just want to 
summarise this way. Besides the question of consent, the Crown 
must prove that the accused did not believe on reasonable grounds 
that the complainant was consenting. Now I spoke to you about 
inferences. You have a right to come to conclusions from facts that 
you find proved. The process of inferences is simply a commonsense 
way that we all adopt to try to ascertain what someone did, or what 
happened, or what someone was thinking at a particular time. No 
difference here. I raise this with you so that you take particular note 
that it is not just what is said that is important. Life is seldom black 
and white especially when dealing with the affairs of men and 
women. The surrounding circumstances may well be significant and 
usually are when an examination is made of what is said or done and 
particularly why it was said or done. It is, of course, a matter for 
you. 

The Judge then went on directly to consider the alternative charges of sexual 

intercourse with a girl aged between 12 and 16 years proscribed by s 134(1) of the 

Crimes Act 1961. He then dealt with the negation of consent as a defence in the 

particular case, as mandated bys 134(5), in the following way:-

A person between the age of 12 and 16 years is deemed or regarded 
by Parliament as being unable to appreciate the significance or 
quality of such acts as are contained in these charges. She cannot 
consent to anything, and any consent or acquiescence or even positive 
encouragement, if there was any by the complainant, is no defence to 
the charge. 
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Inadequacies in the Directions 

The Crown case as examined by the Judge in summing-up was that the 

complainant did not consent to sexual intercourse and if the jury found that she was 

not a willing participant then it was rape. There is no reference in the summing-up to 

the Crown referring to any evidential basis for the complainant to be fearful in relation 

to her sister so as to acquiesce in sexual activity. Nor is there any reference at all to 

the requirements of s 128(2)(b ). In dealing with the defence case the Judge referred 

to the necessity for the Crown to prove beyond reasonable doubt that the accused did 

not believe on reasonable grounds that consent was not being given. 

The grounds of appeal previously summarised resolve into concerns about the 

Judge's directions on the issues relevant to consent and the adequacy of an evidential 

basis for the jury to find such elements proven. This is an unusual case involving 

repeated expressions by the complainant of willingness to participate in sexual 

intercourse, with the Crown asserting that despite the express indications of consent 

the complainant was beyond any reasonable doubt not consenting and the offender 

beyond any reasonable doubt either knew she was not consenting or had no 

reasonable grounds for believing she was. Whilst as a matter of common sense cases 

will occur where a young person appears to consent but by reason of all the 

circumstances, including tender years, cannot be taken in fact to have consented, 

nevertheless in this case the complainant was of a sufficient age for consent to have 

been reasonably possible. That reasonable possibility is bolstered by the absence of 

any indication of actual or threatened force to the complainant or anyone else in any 

context. We think the trial Judge should have drawn specific attention to the fact that 

absence of consent was being postulated in the face of expressions of consent with no 

evidence of coercion by the alleged offender or otherwise. The indications for such 

examination by the Judge were more compelling when, as appears from the summing

up, the Crown did not focus on an essential ingredient relating to consent. Counsel 

referred to the issue of consent as the nub of the case and the Judge reiterated that 

view, but consent was properly concerned not just withs 128(2)(a) but also (b). 
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