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APPLICATION

{11  The plaintiff (“Solidctete”) has soughl gummary judgnent against the
defenduat (“1'irat PaciDe™) Jor §82,389.42, plus intorast and cosis, in reliance on 5.2
of the Connrugtion Contizcts Act 2003 (“the Act") and on accownt Fivsi Pacifie’s
asgerted failure 1o provide a payment schedule under 8.21.

GRAOLNDS AF OPPOSITION

[2]  The natice of opposition of First Pacfic may be surnmarised in tovms thar:

v A pyyment scheduls way provided to the plaintill on |7 Januery 2008, 2
working days after roonipt of the plaat(fr's slaim.

- The plalntifi well knew why the claim wea dispuled und tho alroady
mentoned, and two, later payment schedules satisflad the requirements of
%21 ofihe Act; and given such a state of affairs

. There were substantial {ssues in dispute between ihe paniies rendermy the
claim unsuilable for s summary ramedy.

THE ACT

[3)  This ;pplisstion is 10 be deals with in the cobitext of Pant Il ol the Act which,
A3 wils comiT on ground, is applicabla ta the present fucis, '

[4]  Itis necessary canstantly 10 keep in mind that Ihc Act’s reformative purposes
fnelude the heilitation of reguiar and tmely payments between the parties to a
congteuction conrgost, nd the provision of remedies for 1he recovery of payments
urder such - $ee 5.3,

[S] That onjective recoghifed thul “thore mugt be a cashRow: in the building
frace. 1t in the vory Jife blood of the entelprise” — Lord Denniag (quoted in Gilbert-
Ash (Northon) Lid v Moglern Enginearing (Brixtal) L14 [Y973]3 AiL ER 195,214
(K1) Lord Diplack).
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(€]  Progieis payments, calculsied in accordace with .17, s1¢ 2 statutory right
under a condtruction conmact, In the absence of express terms, a progress payment
vnder @ constivotion coniract besomes duc and payablo on the date ocewrring 20
working days afler a pavrasat claim It served under 1.20 the payment ~ 4. 18,

(7] There ja na room for confrasting out — 2.12 ~ though the parties Io a
eonstruc:iow cnniract are free (o agree on mechanising for delermining the number of
progress paynwnt, ine interval between them, the amount of each, and the date
when sugh become due ~ .14,

(8]  Secdon 20 provides that a ‘payce” (which tmeuns o paity to 8 conairuction
contrael wha ;s entitled to a progress paymant) may scrve a payment claim on the
‘payer’ (whion teans the party 10 & consiruetion contrecl who is liable for that
paymant) af 14a and of 1re relevan! period that Iv specified in, or is detarmined in
veeordancs with tha sermiy af the econtract; or ... {f the contraet deex not provide for
tha mutier, at 1@ end of the relevamt period referved 10 in 2.17,

(9]  Sectio1 20 goes on to adunbeate ths essoatials of n payment glaim bus, sinca
't has not dirently besn contended thet the cfein hera lagked prty such, il will suffice
if I noto that e myat include & olaimed smount refarabla 1o identified work, and the
manner of cal sulation, as well identify ilsell as a paymant claim under the A,

PAYMENT SCHEDU{. 5%

[19)  Iis nicessary. howevet, to wet oul §,2) {dealing with payment schedules) in
i entirsty;

(1) A payer may respund to a poyinent ofaim by proviaing o paymient sodiedute
& the ; uyer

(2 A paynienr yehathila mougy «
(a) Baixuvineyg: ong
foi ldcarify 1hé payment elnim 1 which it relales, ina
(c) Indind u schediled amount

(3 Y the weheeylad amauar is fess thar the elammerd ainaunt. the paymeny
yohwdule muyt inifcare —

() Thr manner m which the poyer ealevlured the schaduled amuidr;
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®) The payer's rensol br reowony for 1he difference derseen the
schadylvd nmonni and the claimed gmayar: ond

(c) in a coxe whert the dfforence it bocqusc the payer s wﬂl:koldl_'rm
peament bu any Basis, the payer's remien or raugons Jor withholding
paymans,

[11]  Section 22 providea thet if the payer does not provide a payinent sehiedule to
the payes within the Bme requircd by tha construction contrect or (if the contract
docs nae prodde for the wnalter) within 30 working days aller the payment is
reecived, then 1he peyer becomes liable i pay the claimed amownk on the due daie
for the progra s payment to which the payment claim relates.

[12] Seption 23 pravides thal, In a osse of [eilurs eilher to pay or o provide s
payineni sche dule within the timme allowed by 3.22(b), the payse -

'n]  Mdy racover fom ine payer, a5 a dobt duy m the payed, i any Courr, —
(7 The utypatisd porton af the weimard amount: and

(i) The actual and rutivonable onsi of 1vcovy dgainst the payee by that
Covri; anid

tb)  May trve norlce on the payer nf the payee’s tication 1o yemand dis

currying eur of cunsirucelon xork under the construction contrac! ..

[137 But, [mporiantly, the Caurt must nol onter judgment in favodr of the payec
unless s 18 saliatiad thar tha oircumytancaes referred to {n s5.(1) exist —and these lics a
balaneing of ihs compating intereqta,

FACTUAL WACKGROUND

{14]) The partiay eatersd into 1 written wgreement by Which Selidcrcte would
construat a commercial warstiouse facllity for Firat Pacific in Albany.

{15) Thkei;rms ofthe agreement made Jucluded thar:

S Yeu (Sntitlcrers) may maks progress uldims on o ‘far'rnighlly Baite.  Sueh
elaims will Be sufficlontly dratiset 10 gnable accwrale assesyment,

27 C'lalm? will bu evaliiaied 1o eas\e vhey are fujr and coriect snd sueh
valugiton will form the bosty af any paymen:s ’

2R, ‘ The valued amennt will oc paid within five werking davy of the mceip! uf -
rai tvisled, Juir and eortpe: claion.

w2 e
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[16] Op 13 January 2005 Soliderste delivoced a paymnens claim (described as No,
6 and as a perment claim under the Act) for wark done between 3| December 2004
erd 12 January 2005 in the sum of $164,808.50 GST inclugive,

(177 On 17 Inauary 200S Creste Management Ltd (First Paclfic's praject
manugemeont ;ompany) respoadad:

"Attacl ad iv « vopy of my vubglion for yaur progress ciaon No. 8.

Once vguin w2 ealewinte yubriantigl differencer in anpuni of work pruperly
compla‘ed 10 dasg and invike jiou 10 Koty 1A(s with nyve(f amd the Jile ingnager.

Antivipred damages ura also increqsing as your eomplerion dra axwady, Yeur
SHrvent progr st (‘wyiad 13 Jay 1005) iy already nue of dare.

Flewsc vsud a max iawice 10 1A effice uz wawal. "

TE is not in msue But that Creste. which had prepared the congtruchion conlracs
bmwaeen the jawties, spoke for First Pacific. '

[18]  Auaclied o thet communication wus a two page schedule. Appendix ‘A’ o
thig judgmen is & copy ol same and Agpendix 'B” is 3 copy of the payment claim (o
whioi it is 8aid (o raspond.

(19] Firmt Pacific paid (he supposedly scheduled by Crenie on il behalf
582,415.08 «n 20 January. Solidcrete then gave notice of ity intantion to suspend
work fur lack of full payment or what, in its conzidemtion, amounied to 2 payment
sohedule.

[20] Creaiz responded or, 29 January 2005 (the day of ils receipt) with a documont
that repliouted that of 17 fanvary save thvat whar lind been described s “progyess
claim vajumion of wark to dute” wax now identified as & “payment schedule {n
reference to “‘paymaznt elaim No. £,

[21]  This document was accomparicd by a wo page [aiter from Create argulng
that the €irat, |7 Jamuary, document serually did comply with (e guatute,

(22]  On 2 Febnury 2008 Firi Facife jwolf took issue with Solidcrete’a rebuff,
saying by fay:

Alift1ugh uier kegal udvicd Is thot omr previun: pygimant sehedile sisy move thar
odwp e, givey the 2 aay working dealling for service af a puymen! kchodule hax
ot yot vaptrod, 50 1hat there van ba na wisunderseandiag of the PUELlimy uncler thy
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gonirns 1 we will shorily ivxus you with @ frther amd mord degded payrcnt
sehel'é under the Cansaustian Conireos 4t in velahar (0 your paymenr claim
No, 8.°

{237 Firal Pucific Kept its promise for, that same day und on it8 behalf, Create semt
Soliderate thiee dacuments desetibed ry:

. Revis d payment sohadule No. 6.

] Bxplanstion o difTorences.
. Detail sheets of slab mezaire,
ISSUES

(24] First lacific’s counse), Vit Gold, identified i15 stance in this way;

"Tha \efendyn’y pasiiiun is stmple. it did pravide o document thit filfilled &it the
Ingteienes vonuired of @ pavmdal sehodfe. "

[{d5] Mc Roonty's submiasion, which can bo treated as ¢ helpful elsborution, wag
that Solidcre '8 case tirmed on the answer to three jssues:

. Wa3 ‘sl Pacific’s )7 January 2005 documient a payment schedulc within the
meaning of the Act?; and if aot

¢ Were Firsl Pncifle's 2§ Janvary 2005 und/or 2 February 2005 docurments
pryment schedulce within the Act; and if o

. Wore they delivered (o Solidorete within the requisits time,

WHAT CONSTITUTES A SUFFICIENT PAYMENT SCHEDULE,!

[26]  Asn reasonable semplats for what might generally be requfred, | was referred
o a4 payment schedule form appmv:d by tha New Zealand Building Sib-
Contractors Federation lncorparated that {a sel out in Smellie's Progress Paymenty
and Adjudication, LexisNexis 2003.

Roliderct: wehnol gy v (I paal e o 6




{27] The tumplate beging with provision for basic arithmnetic setting oul the value
claimad and (ho amousnt approved, and goes an o pravido & ftamework for more
detafls.

(28]  OFf ccwrse the formal eamiaa no force at law bul, being tho effort of an
ussoaintion dooply interested and involved in tho whole tepie, is ecriwinly nol ono
blithely lo be ignored = eapecially as the view of the (exi's suthor that it meets the
Al is one that cammends greal respect,

(3% It corid vell be sald that the “payment schedule' here does not moct that
tempiate's stindard. Neverthaless, conatyuction cntemprlecs are no mere conducied
in an ideal world than any ofhor and & payment schedule should not be looked st irt &
vacuum, but a the light of individud) surrounding circums(anees.

(30]  Such a schedule will necessarily bo in response la 4 paymont alairs, which
explaing wh 8.21 does not oblige the suthor of a payment schedule sciually to
deseribe {1 ag such.

{31]  Substclion 1 ol (2) beging in tenus hat g paver may raspond o a poymen)
clcim by providing a paymen! schedule (a the payee So long aa it I3 piain that such
responds 10 a panicular payment claim (88.(2)(8) and “indicatcs" s “echeduled
AMOUNT that sulMicen, it shauld gererally poss muster.

{32] A “scheduled smount™ means - 5.19 - an amount of progress payment
speclfied fn o paymenl schedule that the payer proposes 1o pay to the payee in
rasponsk io + payment claim. There 18 no obligeticn. as regards ths calculation and
txplanstion thereof, estually w déscribe the oulcomo s *a seheduled smount’”,

SOLIDCRE TE'S CRITIQUE

{33]  Soliderete’s critique of the 17 Tannary document nocessarily relsted to its
easeried Mainue to meat the ragmrements of 5.1,

(34] It was gonerally said that this document (being one promoling a payment lugs
than the claj ned entount) failed ro indicels the manner in which the payer caleulated
the sencdule 3 amount and the yayer’s reasons for lhE diference.
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(35) Counswel cited the Inclusion of such a5 a “cortra cleim” described B¢
“daraages for Yate campletion™ in the sum of $25,275 which was simply described s
“estimated™”,

[36] In his final written submission (which related to supplementary legal
materials fild by Firet Pacific) vounssl for Solidereic z1id that the rub of its
arguraeal wed that the amount sffectively disputed was just §20,712.38 (GST
‘nolusive) wlereus the umount withheld was §52,389.42.

(37 The masertion was that only the teférence (against item 6) to excludes areds of
xlob rejected could passibly quelify, xnd that merely as regards damage apparently
dane by crang overload. Nothing elsa in the documeny, It was daid, oould qualify as
being wffleinnt and thus efFective.

(38]  Counsel also argued that there were distine] anomalice identiGable in the
percentage fgures in the 17 January document ~ this when ssme was vluied 1o the
pravious vaiiation ar sshedule. (n some cases he said that First Paciflc had simply
taintained, \ithoul explunation, the previoys percentages.

[39] Buy in my view, Soliderete cannot ask the Cowrl 1o overlook that the
chlablished pattern had been of relating paynients to perosntages referable in tumm to
maney suma aacribed re the various components of the job. Indeed It would be
atifleial and illogical 1o ignore the preseat 4ot of suounding circumstances and
partern of ca wducy,

FRESENT CIRCUMSTANCES

(40]  Up uiil chuim No, 6. naither party had dealt in spacific refersnes to the Act —
i purticular none of the previous ofaimg was described ax & being pgyment <laim
undor the Act,

[41)  Inth: contrct iwself (jhat arising from s quotation of 18 Au gust 2004) the job
was brokei 1lawn into some 7 componants or elements. From claim No. | onwards,

sueh were duely with on the basis of poreantages of work completed.

(42]  Paoh of the "valuations™ (a3 they wara originally callsd) thut was delivered ir
rasponse to he claims prior 16 that of |3 Jenbary, refoored W the contract sum and
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then allocute i scctlon values scrors each of the components, peacrally wa identified
by tha origin )l quotatjon,

[43] The cnly ysrietion from the original somponentry was that ta fiams referred
1o In the quatation as 2" and "2(n)'"* ware tredtad as numerically independent and the
original iter “6” wes broken into 2 - hapee 9 tems allogether.

(44]  Mr Young of Saliderces has acknowladged that the first S ‘payment ¢leims’
did nal conform with the Act, but sompliins of the ‘manner” of, and amount in
which, me eurlier clsima had deen paid.

[45]  Following receipt of the very first “valugtion™ fram Eirst Pecifle, Soliderele
hagl"had edupted and used the 9 components farmaln, Add all this scoucred in the
lermz alreqd . recaunised of the approach of exch parly being that of pareentage in
relation to ocmpletion calculations.

THE CREATE (FOR FIRST PACIFTC) RESPONSE

[4G] Coming to the clzitn now sought 10 be disputed, und with refarenca to the
submiission of o fatal information instflicisncy, Mr Stanford of Creats has sxplained
that:

‘A0 Tue mujor difference beiween i vum of §164.803.30 clainied by 1hy
Plainnffi (1) and the sum nf §82.4719 0R valict! by ma s fair and correet vaas thar
the plointiff had claimed for work thar wng fefecrive.  In parrevler extenyive
cragking o ground dasy of wnity 2 & 3 hetel ocewrred. The plaindlf acknowindge:
that it eeushing vus cunsed by rhy plalanfl" svericoding thase 1'oby with o 240
it vane  These craeses creey bd previanisly heea vejncred by ehe defendont's
afle amanger. und ddvisent 1o 1Ay plaintille,  Thix way elmeady known by rhe
Plainnils (viej when thoty) receiven ny pdInent sehedinle, but in any evems { acred
i 1) Mid eommenly section in relution to titen 6'. Tt had been advivad viv sire
ingteintion No, 85810 an 20 Devember 2004. No, 850414 on 6 JaRiayy 2008 ane

Nu 8: 9818 on |7 Janwary 2005 The prainity) was atse acdvived of thees [/ o
oty wieetinys.

M, Although the commisnn in my vajumion af /7 Junvary 2005 are concive,
Ma pliintiff had olready heen adpjoed of the redvans why the work thay hey pera
<laiining kool been rgjecred. | go yor vonsider hal the commenrs relate 1p anything
that \v i wet wbresdy buawy by he platmrify.

24 The seheidwlsd qinnuns 338341908 bring my as9esswment af whiag wax Jediv
aad sorrect. was poidl i ke Phsnls on 20 Janya 2008, iy Gcepninacy with rhe

COMiction Contrust twhich provided Por saywien of the valned cononit within §
warki/ g dayy).
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(47]  Whilu e reaction of the recipient of the supposed payment schedule cannor
of itzall be d A2rminative of sufficiancy. T note tha Mr Young's affldzvit in reply for
Solidcrele shows no #igns of non- or miscompeshension of Mr Stanford’s
contenticns. Thare i3 na suggastion that hie wis not ‘in the know’.

(48] Angd e does ot touch ar a)l on the perceniage anomalies contention of
coungel, so tie Court hus no evidence on thée accoant.

DISCUBSION

(49]  This & surmmary jndgment applicasion. Such 2 judgment can only be pot in
the proven ehsencs of reom for mulertul (and thus legilimale) cantention of & kind
requiring eit'ier a hiearing in respeet of # question or the full trial process to achieve
tesolwion in limo-honourad fashion,

[50] So thic admirable ehjectivas of the Acl nre not thwarted if a particular
plaintiff falls, sufficiently comprehensively for the fmmadiste purpose, la maks it
vase, The missege implicil in 6.23 is clcar. The ease must be wall made becuuse the
Court mus; aor cater judgment unless (in terms of ihe seclion) it is made oui sa aa 1o
satisfy the Coun of the jusiifieatfon for what amounta to s distinttly peremploly
(though well juatifled) weapon.

(51]  Thus ard entizoly consonant too with Brst principles of summary judgment,
@ plalutff siing in circumstunces such &4 the present will be well advised (indesd
¢ffectively 1. raquiced) fully snd in the first instanew to disclose ite appreciation of
the surround.ng eireumatances, Tnceed it must Hom the outset be very pariiculer aad
somprohensive in identifying the perceived deligioncies in 4 payment gchedule.

(52 The sregemt plaintifT did not make a ¥ood siart in this respect.  And the
original supporting affidavit failed even Lo disclose the compleie sequenca of
‘Payment schedule' communications. It eRisctively presumed that its § working days
contention w s the beginalng and end of ir.

(53] Mr Keuncy crphasised thas jy Mulriplee a1 partgraph [77] the Court had
noted that ih u building disputs partiss will see the issue only fram their viewpoint,
but that | no excuys for avensight in tespoet of avsilable and potentially matorial
matiers af (et when approsahing the Caur,
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' [S4] His goint (s 1 would parapluass 1) was that tho sfapa is Eéx for
misundersanding (or migcomprehension) of the issues (and thus obfuscation us
enight defeéxt iha Acl) unless thase cmerge with sufficient ¢larity from Lhe payment
schedyle whon read in conjunction with the payment olgim.

[$S] Deihot as it may, in ghe preaent case —~ if Mr Stanford’s evidente held sway —
It conld be found thar the seheduls (day ape including the ol of them) were, in
light of share d background knowlodge, enough to fitl the legislated for bill,

[§61 Certainly the Young rejoinder daes niot cover ground sufficient Lo belie his
avidenco, A4 I haye said. Solidorole sheuld have (as eurcly it could have) got down
lg particulurs {n the evidential firal place.

~
571  Given (stm below) thul First Pucific only had m‘indicaw"lm reasons {or the
diffecericas. Wolidccete ghould have 1aid s own ground work wolidly — this if it was
1¢ demnoneirsa the abaanice, even, of ¢ sufficiani indicatian,

SO WAS FIRST PACIFIC'S 17 JANUARY 2008 DOCUMENT A “PAYMENT
SCHEDULER?

(58] Por the reasons T have sivexdy giver, Firat Pacifie’s 17 January doeument is
clearly enov:h {dentifiabie 2s a response to the (described for the firet tine aa such)
I3 Janvary ;.005 ‘payment claim’ of Solidersie, Sa | hold it to have identified the
paymstt claim vo which it was seugit lo relats.

(59) But¢id it include, in ternw of 3,19, a “schoduled amount™? Tn other wordy,
did i\ indicale the manner in which the paver coleulated the acheduled amount? Tn
my view, and medeured agaiist the s2itled by thon formula used by the parties. i1 did.

[60] | say thag beomuse it must sensibly bs the caso that tha measare of contant

adequacy must inelude whether suck is a fair mateh for the content of the particulur
payment tldim,

1011 Did v indicate \he payor's reason or reazany for withholding paymant on uny

bagls? In ofner, refated w the stalne, words did it explsin (in indicativo 1erms) the
dilTerence?
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[62) To “indicate” mesns “to paint out, point to or make known - o show more o
{ags diatiretly™ xae the Sharter Oxford Diclionaty on Histgrica! Principles.  Thut
dietianary alfars o«  variant Vto express briefly, lightly, or without davelopment; to
give on indication™.

[63] . So the slatute’s choice ol vorb must be tnken 10 demansiraie (hat somelhing
cather Jess 1 an, for example, the All snd explicil particulars requisile for many
pleadings will sufflce.

[64] Though, ebviously enough, a payment sehedule that 15 pauesily » sham - an
ynwalranted gavice to avoid or dolay payment - is not something the statute would
want (4 see (ountenanaed.

[65) Afier whnt appears immediutely abave hud bzen wrillen, My ali¢ntion was
drawn to Multiplex Congtructions Py Lid v Luikens & Anor [2003]) NSWSC 1140,

[66] Ther, (under the equivalent New South Wales legistation) Palmer T had the
following 10 say us to whal & payment achedule showld shaw:

"6 A payment clal and o papment sehpculy ure. in many eaxey, given and
receivorl by pariies who ore experienceil in thy buildisy indistry and ace Jamifiar
with e purtionlar Builiting contvaey, the Ristery of the constrietion uf the praject
wiird thie Benad suvs wineh hive produced the dispure ox to the claiment's payment
cluim, A peymen! cluim and o paymant solivdyla mwae be produced quickly; much
thite iy conigiined therets is in an ubbesviogad form which will be meunmgless ro te
uninfenned reades will pe indursiond readily by the parres themselves. A paymont
cluim wmd g puyiteal rehedile shcidd net, thergfory, be rinuired 1o he de procive
nud & paivieniavieed nx a pleading ‘n ke Suprama Cuyrt, Nevgrdilega, presiiion
andl porileilopty must de ruqulred 1 @ degree reasanably sufficient to apprafye the
partie. of the real ixyyes in the dispwte.

73. A respendent 1w u punent clnlm eannor alyayr contenr ilrelf with eeypiic
or voyie MAlEmens in (¢ pasanent schedule of to IS reasons for withholdiag
peiyiny Wi o tAE dusuanprion that 1he elaiment witl knéw whor Bex is aughl ra be
rizee]  Sowsthagy the Iosue I fo ancighforweid or hus been v expansively
ogirard in prior correspundence The! the brigfRer refovevce in the payment schedle
will sufice tn felennfy i cleark. Mare aften they sor, however, parties yo a biilding
dizgnrt sve tlve (ysies only from thed- awn siewpaint: they moy nol be egualy i
porsestion nf all the Yaei and ey may el equally apprecian rha xignificance of
wial Jacn are kuowri 1o thenr  Thi will b2 0 cxpecially whére, for iisrance, che
ot & for the zomnmidtiya &f 4 Iwelling liouse and the paptioy dre the cwner
aned o Yt Busifer,  In yoch coses, ke porriey oy Hable to mivooderstand Hie
sivipex berywen them intiesy diaxe ivader enterge wird siffiviens vlurity fiapt the
pxvuncnr xelietole voud Tn conpimetion with the payment elaim.

7N, Sextion 14(3) of the Aei, in requiring & 1espandent fo 'indivate ' jis reaxons
Jor v A uting peywear, (focs not requird shdl o payment schedufe give Pl
particilore af tioye tdajont. The st of the wurd indicaw' rather Mon “sale’,
Ayt G e o', conveys en impraxsion that some wanl &f pruciiion and

s0lidete wektalody v ey pooing gue 13




partic.ilariy W permivsible vy fang ar the esrorce of ‘the rewrun’ Jar withhelding
the pavnent i mude known viffieiearly ta enable the claiman teeke g declifon
whethiv or nar (6 pursue the claim and 1 nndersiand ke gariaw of 1N efve 1t will
hava t) ieer ia an odjdeation”

(67) | take respeetiu) comfocl frors the fiet Lhat thig approach [ one coinciding
with that to \hich T had alrcady been athacted.

[68)  As his just besn canfirmed by the Court of Appse) in Gevrye Developrients
v Canam Construction Lid 1214/0S, CA 244104, the key is the ovovisian of
sufficient infosmation to make clegr the manner in which the amount claimed has
boon calculaivd. TFthe response is an adequate roiponse to the degree of pardoularity
of the mayr:nt clsim hen the claimant should huve no cause to camplan. The
enquiry {» contextual,

(69] Nor :hould it be overlooked thas, in Part 1ll, the Act provides a means by
whieh, in spcialised hands and umeous terms, dispules over such bs the extent of
the lahility under a payment claim may be determined in semething likc a
specialised caviranment withont tha pagtics having to (though they muy) resori lo
huigation ofihe irzditional kind.

PAYMENT SCHEDULE

[70)  For ri1e forepoing reasens, i hold thet the document served or delivered in
response (o ihe 13 Jahuary 2005 paymient ¢laim on 17 January 2005 has not at this
point kzen sl own o fall 1o qualify a3 a “pryment gchadule™.

171]  Thus Sollderets’s application for summaty judgment i6 bound te be
d‘ﬁmzl!&dv

[72] Howrwvar, in case | should be wrong, | tem 1o the other sub-issues thut were
avgued.

:JV:YSS'THE"E AN AGREEMENT TO ABBREVIATE THE 20 WORKING

173] it ahould turn out tias T am wrong in my cenclusion that the 17 Yenwary
2005 docymcnt wat “a payment schedule”, the question would arisa of whether tha

solwenw welvoly fy v Him pasafic.doe 13



paniles had agread to a lime jesy than 524" 20 workipg dsys for the provision af
paymant sahudule.

. )
n S

(74]  As has been soen, 8,24 daes allow the parics to agroeo upon a dif farer \inte.
Tn other wopls, the 20 wocking days pravision is & dsfault one.

[75] Solid:rete said that elauted 26-28 (as earlier sel oul) canshiuied such &n
azreed (as ¢ distlnet altamaiive to the defaul provisian under the stetute) regime.

[76) 1do1ot find clausex 26-26 o amount to 2n agreemaznt between the patties as

Lo the tins w Ithin which & payment claim must be respanded tu under the Aot und I
now explain why.

(777 Mosh cartainly, partics cannot contract out af the Acl. And ] would nol read
the clauses it queslion &3 constiluling any such stiempt.

[78] Byt nor can I read them as ideniify an agreement that the time available for
the service o, delivary of a paymeat schaduie waa ta be 123 than 20 working days.

[19] First of all, the ssatute is not referred to at all. Sccondly, there is nolling
drawnt 10 aiteption X might indicele 10 Lhe ohjective spectator that the parties ever
had the stalmo in mind when agreeing to thase provisions.

(807  Agremens ko 8 time regime different from thet of the statute could only
sensibly be racogivisable if it was obvious criougit that thal was wiial the paried wore
intem upon. Therc is no sign of that here,

[817  No daubt it would have suficed had they adopted the marute's expressions,
but the clausa 4o not even speak of payrent claims or schedules,

[81]  AY W4 dsen disowssed, and up unt] claim No, 6, the parties exohanges were

it ierms of «numersted ‘oleima’ qad ‘valuations’ (based on cvalvatiang) by way of
response,

[283] 115 7180 Inherently improbable (given the pdtentin] consaquences) that there
woilld have heen a consensus that faveured, so as 1o bo the framework adopled, (he
sbbreviution of 20 working dayd down (o a mere S,

OB el fy ¥ 1Y P il 14




(84] In my view, the contraciunl Arrangement beween the parties 18 merely
identifiable a1 oqe aimed a1 ¥ quick turn wround, but with the statutory raule being all
fho while thei e 48 A becistn 1 ifipz sorreot arrangement rajled to work.

EFRICACY OF 25 JANUARY AND 2 FEBRUARY DOCUMENTS

(85) Giver thav 1 am right it this concluifon, Rirst Pacific's responses of
28 Ianuary ard 2 Pebruary 2005, were also in time.

[86) | disc.rd out of hand the contention fa¢ Solidcrete that the faot thal they were
served or del vered &t alt ik wn acinov-iedgement of a fundamental defisiency in the
docymens of 17 Tuiiary. There was na logie in that propoaltion.

187] Each i& putently an improvesent {in terms of the denth of informarion

provided) upun the respective prédsoassor including the 17 January document which
| have not Baun suramarily perswaded is ore fhiling 10 teef [he statute.

CONCILUSYON

[€8] For all of the foregaing reesons, if i my view that Solidcroe has fuiled 10
maks its emse for summary judgment, the Applicsiian for which is sceordingly
ismissed.

i89] Coun: el may filc hricf costa submissiona in light af the new reghne.

Y

A b,
(Roderick Joyeer
Diserict Caurt dndge
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A Sollcitor of the High Court of New Zealand

SOLIDCRETE TECHNOLOGY LTD
27 , Rutland Street, City Central, Auckiand 1001, . _ @

PH : 09-3599111 FAN : 093399112

Pucific lavestment LAd

OX 101931 NSMC | | DATE; 13th Jamyary 2008
KLAND, NEW ZEALAND, REF: 0124/SCT/28/04
ATE MANAGEMENT LTD .
JECT MANAGEMENT
A, 8 SATURN PLACE, ALBANY
KLAND, NEW ZEALAND,

4

ROJECT: PROPOSED WAREHOUSE- 9 JOHN GLENN AVE, ALBANY

' PAYMENT CLAIM NO: 6

This is 2 payment ¢lpin wnder the Construction Conlracts Act 2002
WORK DONE: 31" December 2004 TILL 12" January 2003
DUE DATE FOR PAYMENT : 19" Januaty 2005
RACTSUM :  $624,292.00 (EXCLUDING V.0, AND ADDITIONAL WORK)
ECT DEPOSIT: $31,218.00 (5% OF THE CONTRACT SUM DEDUCTED ON
PR.O-RATA BASIS OF FROGRESS CLAIM)

2SS CLAIM ITEM -5% % % % VAL
' SUM DONE WK PRE THIS CLAIM  CLAIM

SUPERVISION $27,645.00  70% 50% 20% $5 529.00

MOBILISATION $8,203.50  80% 700% 10% $829.30

iP SURVEY PROFILE $1,900.00 100% — —

‘HWORK . $23,037.50  95% 95% — ——

IND BEAM $71,250,00 95% 43% 52%  $37,05Q.00

UND SLAD $108,300.00  55% 38% 17% $18,411.00 -

SLARBS $276,01490 75% 80% 15% $41,402.20

~'SILY SLAKS $66,500.00  £5% C% 65%  $43,225.00

PARK SUB-BASE $10,136.50  100% o . —

L $593,077.40 _ $148,448,50 cif




ONg -

Linstall additional D)6 bar tc opcning

3146,445 59 bif

$146.496.50

$164,808.50

diagonal bar o interaal carner for Panel Al-1 $350.08
CT SUM . $624,252.00 ‘
’ARIATION $6,640.00
D CONTRACTSUM  $630,832.00
(MENT RECRIYED  $277.628.63
MRACT AMOUNT  $353,303.07 p
¥ TOTAL OF THIS CLATM
GST $18312.00
MQUNT OF THIS CLAIM
HARD LIAW .
RETE TECHNOLOGY LTD

TRACTS MANAGER
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