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hrrr in coJJ ! en<l~d that i[' in thr proceedings on the subdivision, the Nntivc 

Cuurt had not witl• regan! to Division H followed the directionll of the 

Land Ad: rcgnlaLing tlw prclimtuaries to nntl the procecdiJJgs in th e 

then the so-calll'li tmst :n·isin:,r on! of tlw Cl'l'tiilcatf' muler scttion 17 n>m!lined 

to Divi ion 1-1 Hlnd l'('d•·<l h) th e snhdiYision. l am of opinion thnt the 

contention '' uot admissible , and thnt the first eont<·ntion is the oJH' which is 

porte•! hy n pmvicw of th e llorowhetl\1•1 Block :\ct. If it had heen intt>mletl by 

Legi lntnre tlw.t tlu, Xatin~ _-\ppt•llate Comt ~honld f\Rl:L'I'tain wlif•th<:l" or unt 

Nntirc Ln11<l Conrt ha• l in its sHhrlh· ision Jn·orc·c•led iu dnl· ooursP of l:nr the 

nnd substantial pro,·ision would not hnve been a it is, that the Appellate 

should proceed under and exercise the Jurisdiction conferred by the N 

Equitable Owners Act. That Act was passed for the purpose of 

whether in any given case n perRon though appearing on the title to be 

owner had when obtaining that title been intended to bold not for him~clf 

hut for others or for himself and others, that is admitting the vali(lity of the 

of the appnrent ownm· the Court was to inquire whether though the p~1·son 

in the title nppeared to Ito absolute own 2r he was nevertheless affected by 

intended trust. It wns not within the scope of that Act for the Native Land 

to nscertnin whct.her by reason of fauHy proceedings in the N11tivc J_,nnd Court 

title had been olJtained which ought not to have been ohtninetl or which 

intended-should not have been obtained. 
. . ectioll 

It was conteiHlcd on behalf of the opponents of Mnjor Kemp that 8 

15 of the Horowhenua Block Act is nu independent section conferring all the 

11owers of "The Native L11nd Court Act 1894" and "The Native Lnnd 

Amendment Act 18!)5 " nnd that whatever revising, correcting or nullifying 

are conferred by these Acts are exercisable as to Di,-ision 14. 

But the answer to thiM i11 that theBe powers nrc given for the purpose 

carrying out the provisions o[ the Act. ThP purposes of the Act arc as I ..... l n l'>\tS""'• 

it the aecertaining hy the exercise of the .Jurisdiction given by the 

Equitnhle Owners Ac.t whether there w11s any nud if HO whnt intended trust 

if a trust then for whom and thr r~onfl•ning of inoividual titles on nny fonu(l 

entitled as hcneficinrie",', v 1 1 · t- u 15 " -'-'or t tesc purpos(•s t 1e powrrs referred to 111 ~;ee w 

would be exercisable. The NatiYe Equitable Owners Aet contaiuH 1•11! fe 
pro,.isions : it seems · t\ t A t 1 1· flrY m -la e to IRYc been taken for granted that Uuo on Jn • 

powers of the Native L 1 c t . . · f tbe am .our would lte exercHal,lc m the carr) mg ont o 

A·:t. Section 15 of the If11 ro\• ·l 131 k · · 1 1· '1·'illg • lllllllll oc · Act IS lor t 1e purpose o pro\ u 

exprcHsly as to the Native 'I'll ·ll t (' • • . , . · 1· · •)lll · " c 11 c ourt, 111 cxcr:;Ismg J unsdwtJOn lllll et ~ 

Horowheuua Block Act fo ·\ t . • . ~ct · ' r" II\ was assmuctl 111 the Native Ettmtal,le Owners 
to he the case with rc'"'anl to tile .,. · 1' I 

<> nati\·e Lnutl Court in exerl'i ing jur1s< I 
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Taking the view T clo of the scope of tho Horowheuua Block Act the fact 

t if it he so) of the NntiY<~ Lnnrl Court in the subdivision proceedings ncting upon 

insu llieient evicltmcc of 11 voluntnry nrrangement not formally recorded, or omitting 

to formnlly cnucel tlw Ccrtiticfite granted uncler section 17, or other such mnttors 

art"' not tmbj('l't~ for PIHJHiry under the Horowhenuo. Block Act with regard to 

Divisiou 14. I think that the Appellate Court cannot go behind the Native Land 

('ourt Subdivision Order~. Th:re is of comse one matter upon which the Orders 

are not conclusive. They arc not conclusive on the question whether Major Kemp 

nr otlwr~. though iutellllml to appear l!ole beneficial owners, were intended not to 

Itt• so in n~alit.y, but to holt! subject to some trust. 

Tlw ~ubdi,·ision Orders were in due form signed and sealed by the presiding 

.Judge, :\Ir. Wilson, alone. Tltis is in acconlnnce with the law. The Assessor 

rloes not sigu nnd seal such Orders. It appears thnt the approval of the survey of 

the piece of land affected hy the Order relative to Division 14 was by the Judge 

:.lont·. aiHl without pre,·ious notice hy mhertisement. Ewn if there were any 

irrc•gulnrity or ~ometJ.iug mow than irregularity in this, the matter is not one for 

iiHJUir,r hy tho :\ppellnte Comt nuder the Horowhenun Block Act. Even if it had 

hP('Il, [ should have heen inclined to the opinion that in subdivision proceedings 

.. ad• order must IJe det<me<l provisioual till the whole subdivision is completed by 

actual survey. It seems to hl' alleged ns a grievance going to the validity ot the 

Ordt•r for Di isiou 14 that after the Order for Division 11 was made for 15,000 odd 

fi('.res, being the halouce of the laud on the West of the railway line, the Order 

for Divisiou 14 wns made for 1200 acres on the Eastern side of the railway line, 

hut that as upon ~nrvey of the 1200 acres it was found that 1200 acres could not 

hP given without treuehing upon some other Divisions already ordered the Division 

14 ought to have gone short: at •my rate, should not have had the deficiency made 

up out of Dh·ision 11 on the West of the railway line. As already stated I incline 

to the view thnt any order on subdivision, though made prior to another, is so far 

pr01·isional that it may have to be rectified as to location IUld even as to area when 

the Orders come to be completed by actual stuvey. 

What seetm to have taken place was that Warena Htmia, to whom, con

joiutly with Kemp, Division 11 was ordered, agreed that the deficiency iit No. 14 

Mhould he made up from the 15,000 acres in Division 11, and that it is said by the 

opponrnts of Kemp that the !lgfeement was ineffective, as Warena Hunia and 

Kemp, though the only names in the Order for Division 11, were not solely 

intereBted in that Division, inasmuch as they held it on behalf of themselves and a 

large number of others. It is unnecessary to determine whether such an agree

ment hy trustees, if free from fraud, would be binding on the beneficiaries or not. 

There might he much to support it. If the Native Land Conrt could, U}Jon the 

deficwncy for JJivision 14 bring ascertained, open up the subdivisions, it does not 

seem beJond the powers of the representative owners to come to some agreement 
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in order to prevent delay nnd expense and trouble of opening up the suudivi ion 

by the Court. 

However, it is not necessary to determine this question. 

opinion 11 sul1ject for inquiry by the Appellate Court. I hnvc now 

opinion upon the governing point in the cnse and upon some of the more iUiport.aD 

questions. 

The answers to the queRtion8 put by the Appellate Court nre the nnswerR 

the Court. 

JUDGMENT OF DENNISTON, J. 

I agree with the Judgment of His Honor the Chit>f Justiee . 'l'l•l• 

stated by the Native Appellate Court propounds for the consi<leration of th 

Court no less than eighteen questions, raising a very much lm·ger number of 

minute issues. The manner in which the questions have heen framed was th 

ubject of comment during the argument. 

Many are obscurely worded, and almost all are framed m·gurnentntivl'l. 

and in a way to suggest predetermined conclusions by the Comt . Tlwsc peou· 

liarities of form wero however admittedly owing to the fact that they wm·c 111ainl! 

framed on the formal pt~positions submitted h~· counsel in thr a•·gu•lH•nt befot'l' 

the Court, and it is to mention this only that I refer to the matte1·. 

What answer is to be given to the questions, and aston nnmher of theOio 

the question whether it is necessary to an~wf'r them at all, rlept>nclupon 1 he r•· ul~ 
of a preliminary enquiry into the meaning and object nf thl• Act under which th~ 

Appellate Court in this matter derivi'S its jurisdiclinu, • 'llw lloi'Owlwnua At•t 

1896," and what was intended to he the scope of tlw t'nquit·y undet· lt. It W 

contended in the first place that the Act contained a lt'gislative assumption, a(ld 

consequently a legislative enactment, that section 14. of the Horowhenua UloC 

was in fact trust property, In this I am quite unable to concur. 

nowhere any specific statemen to tltat effect . The Act l'ecites the f:td t1u1t 

Commission bad sat to enquire into the Horowbenua Hlook, and that it 
expedient to, as fftr aa practicable, give dlect to the recommendations of ~uch Cotll" 

mission. But it does not profess to acce(Jt the findings of that Cmnmig!<inn; and 

it neither states such findings or recommendations not• iue01·pomtes them eli tlf 

or by reference. The preamble is a mere stat.Pmcnt of the reason for pussiug th 

Act. Section 4, which was relied on to support the eont.-ntion 1 Rm dealiuor with• 
" begins "to enable 'cestuis que trustent ' to become certificated owners of eerwin 

portions of the said block." 'fho provisions of "The ~ntivc Land Coua·t cl 

Amendment Act 188~" shall apply to certain divisions of the Hlock, including 



5 

Division 14. This, in my opinion, does not even in form assume that there must 

be e&lui.• que trtutent as to all these divisions. It must, I think, be read, "to 

enable the ceBlui.• q~ trustent, if any." 

It. might have been better to have used clearer language. The draughtsman 

has evidently had recourse t~ section 2 of" 'l'he Native Trusts and Claims Deftnition 

and Registration Act 1.893," but has, I think, omitted to not.ice that the con

cluding words of the paragraph from which the form is taken allege~~ the fact 

that the lands the subject matter of the section had been granted to persons who 

had been selected t~ he trustees for themselves and others, but who had been 

placed hy such !!rants in the position of absolute owners of such land. This of 

eourse made the opening words clear and unambiguous. 

There are no snch words in the Horowhenua Act, and their absence is a 

significant indication of the intention of the Legislature. Nor do I think, can any 

such inference be drawn fmm the language of section 10. The Public Trustee, or 

~ome party other than tl•e g•·antee, and the person whose dealings are impugned 

must of course be entrusted with the initiative as to any proceedings to attack 

such dealings. The Supreme Court has ample powers to deal with any breach of 

trust or any fraud which wonld entitle any person prejudiced thereby to legal 

redress The limitation of time to six months may reasonably he attributed to 

the conviction that pt'OCeedingll should not be unduly protracted, and to the belief 

that proceedings in all the Courts might reasonably be expected to be concluded 

within six months. It would require. of course the plainest and most explicit 

words to compel a Court to conclude that the Legislature bod not only cancelled 

the Land Transfer Certificates which barred the way to enquiry, but had pre

determined, without any judicial investigation, one of the principal questions in 

controversy between the parties. An Act which takes away from an individual 

n status which he has acquired in due oourse of law, and which retrospectively 

~ubjects his property to special disabilities and to investigation under special con

ditions and by a new tribunal, is not to be lOOS6ly construed. Legal rights, if 

destroyed, must be destroyed by express words and not by a strained and doubtful 

inference. 

We have next to ask whether the intention in the Act was conftned to 

re-enacting for the purposes stated in the 4th aection of the Native Equitable 

Owners Act 1686 and Amendments. That is the only directly empowering 

section, unless sections 1,1- and 15 can, as contended, be held to confer further 

special powers. I do not think that these sections can be held to be more than 

giving to the Court thd powers and jurisdiction of the acts therein mentioned, so 

far as necessary in the words of section 15 for the purpose of carrying out the 

provisions of the Act. 

The section refen only to procedure. The empowering provisions of the 

Act must be sought in the other 1100tiona. The worda "special powers u are, I 

think, satisfied by the provisions of section 4, which, besides re-enacting the 
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Equitable Owners Act, provides specifically for specially dealing with the l:nt 

of any person found to be a truiltee. 

The empowe1·ing provisions of the Native Equitable Owners Act are 

tained in a few lines. If it had been intended to give any larget· power, partir 

larly if it had been intended to give the extensive {lower now contended for, 

cannot understand why it was necessary to re-enact that Act at all. What t 

are the powers conferred by the Native Equitable Owners Act ~ 

Court had power, upon the application of any Native claiming to be I •tlcfi< ill 

interested, to make enquiry into the natur!' of the title to such land, and into 

existence of any intended trust affecting the title thereto. According to 

result of such enquiry the Comt may declare that no such trust exist~. or, if 

finds that any such trust does, or was intended to exist, then it. may declare 

are the persons beneficially entitled. 

Power is further ~iven to make orders under which the persons f,uod 

be beneficial owners are to be deeme(l to he such ownet·s as if their namll:4 h 

been inserted in the Certificate of Grant. 

into the nature of the title : Was it intended that under it the Native 

Court should have power on the motion of any Native who ehose lo assl•rt that 

was beneficially interested in land held by anothe1· Nati\'(~ on what was on tl 

face of it a good title granted in due form hy compPit~nt l'uu l' t, to ~o behill 

such title and investigate and pi'Onounce on the validity of that t ille, o1· upon~~~ 
proceedings or jurisdiction of the Court which purported to grant il. ~ If liD• 01~ 
one is surprised that during the currency of tht> Ar.l it ~houlcl have been though 

at any time necessarv to apply to this Court., 11 to land within the Act, (t 
'J' cert.iora1i or other proceedings to test. the validity of any title or procecdin~ · 

contentions made in the present case and entertaine.d by the Court , at least, so 

ll8 to submit them for the opinion of this Court , h"'' how fst· the l'Oil I I'll tl 

now contended for may be pushed. lt i ~uggeslt'd that it ill opeu to the (]oil 

to examine into the constitution of tlw Nativ n Land Cout·t which made the U 

division of 18b6 to ascertain whether it comvlied with cettain pl'f~limio 

formalities as to cancellation of certificates and g(•nemlly to 

had jurisdiction to make the orrle1· of subdivision. It i~. I think a unwl: til' 

l'Casonable construction or the Statute to say that. it wns iutendetl to lw mmtl 

in the first instance to ascertaining the nature cf tlw title to the propcrtf 

which the applicant claimPd to be beneficially iuterested-tha is, to finding 

WhO had, at the time of the investigation, been declarer] the OWilCI'S or the 18 

under the proceedings of a competent tt·ibunal, and tltttl it was not eompett'nt f 

the Conrt to challenge the pt'f>eedure of such tribnnnl , an(l in elk'Ct sPt aside ' 

existing title. Having ascertained this, it has then to dt~h~l·mine wht'tlu~r, ut l 

time such title was granted, the person or persons who, on it!l fact•, arc ah;;rlhl 

owners were really intended to hold tbe land in trust for othe1· }ll't'~oos. 

have always unde1'6tood, is the construction which has \x>en put upon tlu~ tatllt 
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.JUDG~'IfENT OF MH. JUSTICE CONOLLY. 

The Judgment which I mn aLout to read is that of :\Ir. ,Justice Denniston. 

I have not thought it necessary to prepare a separate Judgrnent, since I 

concur in his Judgment 1md also in that of the Chief Justice, IUld we are all agreed 

upon the answers to he given to the qne~tions 8Ubmittetl by the Native Appellate 

Court. 

ANSWERS TO QUESTIONS set out in Case stated by the Native 
Appellate Court under Section 92 of "The Native Land 
Court Act 1894," for the opinion of the Supreme Court. 

'l'he Court answers the questions as follows :

To Uw 1st-

That it is not material to the present case whether the 56th section of the 

Act referred to does so require, or whether it was or wna not imperative that the 

requirements referred to should have been complied with. 

'fo the 2nd-

We IUlswer that the land may be deemed to have effectively vested in Kemp 

as beneficial owner notwithatlUlding tho matters mentioned in this question if the 

Appellate Court is satisfied of the intent of the Native Land Court in making the 

order. 

To the 8rd and 4th-

H is a:nswcrcd thnt the <JUestions are on immaterial mattrr. 

To 4n-

We answe1· thnt the competcncl' of the Court on the occnsion referred to 

is not a matter for iiHJlliry. 

The mutters UJ!Oil which the 5th und llth questions nrc }JUt were not 

nrgncd. 

To the 5th, lith, 7th, 8th, 9th and lOth-

We answer that the matters upon which the questions are put are not 

subjects for inquiry. 

To the 11th-

The answer to this question IS thnt the land is not subject to the trust on 

the ground mentioned. 

'l'o the 12th-

We answer that ns the matters referred to in this question are not subjects 

for inquiry no other answer is necessary. 
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To the 13th-

The answer to this question IS in the negative. The subject for enq 
1~ not whether the Native Land Court in creating Divi~ion 1-l conducted 

proceediJtgs with tlue attention to the lnw prescribing the preliminaries to· 

regnhtting the procccdiugs in the subdivision. 

To the 14th-

The nuswt'l' to this is that though Judge ·wibon's el"itlenl''' ought u 

be disreganletl, hut on the contrary, ought to IJe necepktl as of great weight, 

uot to he treatetl as eonclnsi1e but weighed with other l'litl<·llt'<'. 
To 1-la-

Tlw lUt~wet· to tltis is in the allinnatin·. 

To the 15th-

The RllS\1 er to thi> is in the lleJati re. With regnnl to tlu·· I'Xet·ptiou Dl 

m the question we ant;wer the qu{'stion apparently 

that tlw Onlers are to he tnl;en as mlid, but not n~ eouclusiq• that tltl' Jl • 
nampd in the Onll'r was nbsolutc or sole beneficial owuer. 
To tlte lGth-

The amwer to this 'Jilestion IS tl1at the subject for dc·t.:isiou is not 

it was \'alidly ngreed, lint whether the Natin~ Law! Court procet'<lt'tl upon 
deterruiuntion tlmt it ltnd I.>Pcn so ngTt·cd. 
To the 17th-

'fhe answt·r to tl1it< i., iu the Ju•gatiH·. 

1'o tlte llltlt-

'l'he Rll:lwer tn tht~ lir~t part of tliis qnestiou is in tht· llf'gali ve, all(! to tl 
lnst port in tl1e allirmlllill·. 




