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In the f1:rat ot these two •ets of' proeee~s., 1 lilhU:b 
--,--- ""'"'"'~' "'! 

ver.e heard togeth.e.r by oensent, pluntif"t, an urc:rgf't su:rreyer 

employed by the .Air Dep.srtaent., seeks writ.a of Certiora.ri end. 

Injunction agunst the hblie Stl'T1ee Comm.ia.s1o:n and the 

J.)!rector of the Civil l.Ti&tion .t.aministratien, in reai;u~at of' e. 

det.erm.ins.tion mede bl the Commission to 'trmster him. .from his 

position at Anckland 'to a .sindlu position s.t Pells.Errston North. 

ln the Jl$CGlld,1 fl.dntiff oc,mpl.sirui thet_. i:n hearing ids "-ppe&l 
"-i:;J:! 

p. J..I, .!rom that dete1'm.inei.tion, the Public Service Boffd or Apped ...--
ref'U.s~d. to hefir c&rtein evid.en.oe tendered by him., thus in effect 

wrongly setting f! limit upon its juristiction. I:te thel"efo:re 

cl.&ilns a 'Writ or Mandm4us directing the Doard to h~ttr the 

ffi.de.noe, E.nd to e.ssU!lte the 2U,risdietion to consider the matter 

'Hhieb. it raises. 
/ 

Pl.ld.D!ti:ft has at ltlll me.terl.tl times been ero.ployed by 

the Civil J:n~tion Id.Tision er the .Air l)e_partment •s en drcrtlt. 

au.rveyor ~t Juclt1end. Be ns recruited in i:nc1md Sor 

•plqment in Jiew lealt1.n.4 ill 1957, End nnco Mq of tb.At 7e1:.r 

h&.s been sts1:ioned. at lih.l!l'l'll1s,d. !he estebllshm.ent there 

consists ot one regionel rlrcrU"t suneyor (Mr. Jnderson)., one 

a&nior nrerll!1't BUrYayor (Mr. J.pperl~) and two Bircrart auneyo: 



.. 
'ot lihom plrlnti.tf' is one. Ii; is eomm.on g.Nund. that pldnUtf' 

is highly' et'ticient techn1.esli,,, and on ue:q :sc:ror• except one 

his aenicos to the Deg,.:rtm.Eu1t,. b1 general CGnsent, lGi.Y• nothing 

to be desired. !h.1.t re$ect 1s his personru. rele.t1onship wi tn 

Mr • .Appor167,, his uwed1.tte superior; &nd it. is Qtt. account ot 

this relationship th&t the Commission decidad tQ tra.nsrar hi1A 

to P'ibteraton. Ifo:rtb..t :rrom ~1ch d.etemiuo.t.lon thes• proceedings 

tske thttil' origin. 

'?h• d1itn!:rnun}1' ba~en pldntif:f: ..nd Mr. Al)perle;y go.ea 

back ~t least as tar as June,. J960., ~en Mr .. !?J(l.rJ.ay,. hiving 

till that tilae been equ.al in status rt th plain.ti!.!' (though 

plai.ntitt ns .. I think_. ia reoe!pt o.r • s11ghtl7 h1gh~r :ssla-r:,) 

vas o1tpointed. tc. thfil pod ti.on or senio?' e.ircraf't surveyor tJt 

Auekl.and.. Plaint1t'.t consid.ered ths:t he shoul.d ln.ve be,an giv-en. 

tb.:ts post., 11nd .:,ppetled. ,cliinst M:r .. 1.ppeF14JlY'• ti-"P'pointen.ent; but 

his app•al. tdl.ed. S1ru;e that. time 1 t 1 s ~on ground tha-t 

the relationship b•tw•en th.e tlnl. h•• det•riorat«d. Plaintiff 

aq:t.t 1:a et:t«t, thc..t he is :persa-euted b)" Mr. Jpperlq• ~:a.•., 
apart i"Nl!II. this• that he 1a diatttrbed by lnAttticl.enq in tbe 

lattu• s administrattonJ Mr. .lp-,erlq .t thtiil pl.ainti:tt goea cl.0$• 

to 1n.sw:,oriinatton in •~nc things di.N."ieult tor bbl_. $nd in a 

genera.].. l.aek or ao-operation with. hi• s4Uior ott1 cer.,. l'he 

utu&Uon ~:, Auul.an41a eontro.ll.ed10 mile Mr. mde:recn is present. 

a~ the o:!tice, by his glilli.slit,' .&ad tact in tha position. o~ 

necio!Ul. Aircraft. sunqo:r; but b..e is oompell&d to absent 

hilUself ~uite rr~ue:rtl-7 £l'Olt tudcland en visits (e.g. to V1J1) 

lihicb. raq la.st ffen as lone as t'Yl.l or tbrect '1,-"8elr.a at. a time,. .i;;ml 

during th.He absences the d1.f':r1cult1es l:Hi!W&ffl Mr • .Apperl.,ey :.nd 

pldat1t'r are exacerbated. !he upshot. or this history ( to use 

ter the iillGIII.Ollt a neutral. tem} Y&B ths.~ th• Com.111ssian atteapted 

to put. an end to '41.at. s•aaed a:a intol.erabl1t situation by' 

d.etem:l.mntb oa. Octol::utl" 6th• 1961~ to treruatei- plal.nti.tr !rom. 

Auckland to aa 8Gu1Yalcm.t position a• ?um.erston Borth. 

PldaUtt 11.ade objection to thi~ aouru•_. 2nd tree.ting 

1~ in. th• ti:rst pl.ace a.a Ill &dltildst~a.Uv• decision ot th• 

~aa1on vithill 1u povers under section. 50 o~ the Publia 
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Service J.ct, 1912, he sppe&led. under Section 9 or the Publle 

Serriee Jaumdlum.t Act, 1951, vi.th the 1eave o:r the Cheinum., 

to the Public Service :Board o! .t.ppeu, on th• gl'Ounti •f 

•utraordine.l"f hllrd.sbip•. ihen th• eppeel. eaae :on f'or hearing 

before th~ Boarc. on WoTcbar ,Otb.., 1961., :p1dntit't sought ~ 

tender evidence to ah.ow ttu:,t the 1noomp1;;.tibillia' on fl.ecoun.t or 

vhich he hsd ~ ttedl.y been tran.a:f'.rred., 'Wl:.I not au.e to liJI1' 

f'&ult on his put; but it ves submitted on behalf p! the Public 

Serriee Comm.1.asion (nspondent on the e,1Hud) tlu.t this evirletlci! 

ve.s in~:ssible., a.11 ).uu.ng i.r:Nrl.-re.nt to the issue 0£ 

•~trovrtli.n"J:7 he.:rAshi:,". J.f'tar heerln.g argument on this 

Quest.ion the Bo,.,,rd reserved 1 ts decision thereer1,t and. in an oreJ 

6ecis1on delivered on 7ebnu:.ry 6th., 191>2, the Chf:dnu1n ruled tbJ 

the erl4enee on the appeal must be eontined "to "mf-ttera persollf:J 

to the appell.an:t• and decl.ined 'to r.eceiYe th• fl'idenee 'Whidl 

pluntitt 9')ught to tender. 

Plld.ntiff now c00ntends on the fir.st .action tbs:t the 

Aetem1nation to trzinsfttr him te Pdmerstcn !forth :made 'b7' -the 

~ssion on Oetober 6th was nG\ ons 'li!b.icb. it 'Vil$ 1tlibin the 

-JH)Vff or the Com.mission to m.!Jlte as a purely adm1m.st:rttt1Te 

t'htci sion. under Section SQ. Re co:ntend.s that we.t lflil.S retl,,l.l;r 

clone was that he 1tas ti.scipl1n•4 by trenm!ffl'in& him. 1.o Pelmers 
,;, 

liorth beesuse of a temperaumtal disqual.i!'icSttion - ineolll,Ptttibi 

lf1 th Mr. .t,.pperle., - M.d. that ara.ch &ction eould be tun by the 

Comm.ssion only .a.rter first conoucting the inc.r1u:r;r prescribed b 

Seetion 11 or the Publ.ic Serrl.es Jmendment .Act, 192'7.. Re 

thsrefore el d.m.s -

(a) ~et the detemi.n1rtion shoul.d be regard.ad as the 

.result af mi inquJ.171 the prescribed :ro:rm or llbich 

wi1s neTer entered upon,. 811d th.st :1t should be the 

subject or & writ of Certiorari to qu.i.sh.J 

(b) ifhat 11' it. i• to be regarded &s an tadnt1:nistrst1ve 

decision, th.en 1 t should be pronounced e. rmlli t;y, 

sinee it vas me.de on grounds 'Which v~re JtOt 

e.ppro_priate for such a decd.sicn>.J end ttuirefore a 

• l 
1' 
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In. the second action he does not contend thet h~ has 

111Q" ground on 11lh1ch. to ate.nd .1!' he succeeds on the t'ii-at nction 

.1n ebu1n1n& a vrit or Cert1oreri. iu such eue, or cours.e, h• 

4cu,a not need the aecond act.ton at ru.l.J the originEJ. 4ecis1on 

is quuhed and there i.s m nef.'d. of .appelll. But u· the Court 

ahoul.d hol.d thet the flecision or the Commission w1ui one inade 

6.&dnistr1:t1vely imd. w1 thin the powers or the CoIWaission t:nd 

boni~ fide, then pl.aintif'i' eontencl.$ the:t ertde:nce as to the 

histcz:r ot the .mf.i.tter, 1m.d u to were the blse Ues on the 

issue of incom.p&tib1lit.1;t ahoUld be .&emitted before the D()~rd a! 

Appeal f.ts e'f'idence of •extl"&0rdinm::, hs.rdsh.ip. • 

l td.ll 4ecl .,,,'i th the .second 1.ction first, ~or l 'think 

t:h.i.:t :1 t n.ey be ~ te shortly d1SJ>O$ed of. I ,tlfll of' the opinion 

tha.t the memi.Dg or the liOrd "hardship• in the context in 'Wb.1®. 

it is set J.n Section 9 ot tile Pablie .Ser-vice J.m.enom.ent J,ct, 1951 

i.s eonfi:ned to tb.e resul ta 'Whleh fl.ov oh ,3eot1 vel)r :from the 

4etermination to trmusrer.. If' because or such a trans:ter en . 
llllf 

o:ttiear J.a t&e.ed.!:: lQllt;:c.,ilh:MI:~ •Ni e.wf CEIIC~ vi th resul. ta 

whim hurt or inJur• him. J10re than wul.d o:rdiru;::rlly be the eue 

B1m.ilttr trmsf'ers, then he mq give evl.dence or- SU.eh :results and 

the Board has Jur1s41etion to hear him.. I do not think, hoveve 

thtit the •••• o:r i.njustie• under lfhich ~ o.f!'ieer' s lll1nd ma., 

1abou, w.en nn•et:tng e>it the histo?,Y o!' the ¢1tituntion, i11 a 

Ja£.tter lihieh can properly be da$Cribed !Is •hu-dship1'., ~d hence 

I h8Ve readily been. able to conclude th£t the 1er:.rned Chainum 

,re.a right in m:el.udi.n.g the ~deuce tendered. 

second aeti(Sn 11'.ill aeeQrdingly be :tor defend6.nts, c:nd pltd.nti:rft 
--.,..__.__V'_"""--'~"' 

el.elm f'or E wr1 t or lhndam.us 'Will be dismissed. I will reserve 

the t:0ats of the action.. 

!the ~uestiona ;tn the 1'1r•t 1.iction &re b! no 111Hns to-~ 
'' 

ISO .llUl,Pl.7 re~lved. Vb.11• it is Gbviously and ~dmittedly withi 

the pover or the Commission to deter.mine on tJ:11;;1 trz_nsfer of :&1JY 

o1'!ieer trom one pls.ee to another .for no reason ( so ra.r ,H the 

erncer 1• p~rsonally concerned) l\t ill, regarding only (to quot 

Section 12 (1.A)) e!!icien.c.y ad economy in the Departi:n.ent, yet 1 
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{1) ~• undi,sputed tact the.t on M~ )rd., 1961., 

Kr. Joyce, the Chief &ln"EWOr, Tittl tel! tb.o .Auckl~nd of'tice on. 

i.nstruct1ons from Bea4 Of'fi.ce N:>.d :!.nterria~ia plr:1nU1't'. The 
« 

occasion tor the 1nt1:!ffiev w;.s 11 compl.aint mace by p1rdntitr a: 

'to action teken by Mr .. ,.pperl.~ (in the absence er Mr. &ndersoi 

in t1 ter1ng trmspo-.rt .nrrangements proposed by pl.tlntif'f in 

coDIJ.action: w.tth 6 projected Yisit to the :Bt7 or Pl.ent:, on 

dep!.rtmen.t21 business. 1ii:thout attempting to go J.nto th~ 

merits ot tb.ia <U.spute, cit 'fes en& su!ficientl.T serious to 

ESl)eet of t.n.e m.!;tter l!hicll 11.l!rr!!nts me:iticn here i.s the resul.t 

or the inqlli.ey > \ihieh 1tu wmti.ed up on Mq 7th in Kr. J"07ee' s 

Wl"itten report tc Bead Of:f'iee. 

•t,. Referring to rour direct qne~tion o~ iofilethe?' Mr. 
L1nd8l.e,r is getting • f cd.r .S.ed l • ot the opinion th&t 
he is •nd ;tse1e 8lleged grin:sne1s •a tp,tirru.;y or his 
evn m.@;ing. ~ring 'this J.nterr.iev tll!ld on p:ravious 
J.nterv.1ews regudi:ng compl.einta l. find 11; :aost dif'ti«a.t 
to keep Mr.. Undsle,r to the point end 'When tied GO'\i'U to 
'the actual 1'acts of the ease he lltlte&.ately introduces e 
••rit111 or red herrings .1n an endeavoul' to ffoit the iuue. 
fiis mam.er is at :t1ms1s inmmt. 
7.. l:t is 41.:f'fieul t to mcke aJ.?¥ vortlnhlle r~endetiruu 
1n this eJ.se, itr. L111dsley is. 1: good technie,e! officer bu1 
tippeus to be un!"or;tu,aste in his re:i t,:tio:n;,, l-d.th the 
&~l'§l"att industn t::nd bis fello~ sun-nors.. ,:here is n2 
:Qoubt that n.e is f; disturbing ip:fluence 1n :tne J.uckl.a;d 
ef.fiee end region; this in tu.rn ill having an b.dl'e.rse left, 
on gool'l relations bet-ween C.A.A. end tb.e ingustr,y.. 'I .lim 
.ve.re the:it the a.uties of' a surveyor cUJ. be most difi'ieul.t 
snd t'rustretillg at times ninerthele;u; he should .hr.Te the 
ab1.li ty to u1>e tttct and cl 11,cretion ilnd by s f'rj.en,dl.Y !.Ud 
belpOO at;tl tu.de gfili the con.fi.dfnee &-pd ;respect of the 
ope;rator. nfortm;i:;t M.r .. Lindsl deie:. not ~ e& 

e this 1ft e cl he c cource en u b t trll s 
hill to t-: soecitl11,,e position iiibere he hti§ m 5;ogtt1ct wit 
the puoils and his duties confined to one pi,.rti~ltt fiel 

,:o Mr • .J"oyce• s 'report there if. f>ppended• eppt!rently in the ~ 

of the '1;8!)Uty Coln.m.1ss:1oner, ~ 120tei-

•cm you reeo.mutend the m:i.ties to ,m.ich U~ne, could ant' 
sholll.d be transferred?• 

11'\fould btt verr sui tal:>l~ 2,s ce.teets officer.• 

(~) I now co111.e to cons14er a. report in. vri ting m~d 
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aceu•at1on ot t1111peraaenW or other disquilifice:.tion, a;ueh u: 

to p?'evmt the efficient mid satis.faiotor,; J)llerfonu.ncc c:r his 

clut1ez, 1s 11.2.de e.gd.n.at ~ of!'icerJI' he cmnot be tr~ferred 

l.Htcause ot such en 21ccu..setion to an.Gth~r position or locolity 

1n1rBU.mt to Section 11 (.3) (c) (iv) or t.'i.e Publ.1c Service .tnlendmex 

J.ct1 1927., unlesss It.no'. until tile :r,ecusat:ion ligainst ha bE.s been 

the wb l•ct of & ~ldnt fl!lU1 int;,u1r,y , s set oi1t in Section 11, 

~s eue tdla between these tw extre.es, ~ I a therefore 

~•pftllK to eon.aider the evidence carefully, md. then, luiving 

round th.e racu, to dEtcide ho-w ~u the O:mu'u£sion e.an go in 

det.emi.ni.ng upon a transfer &dminist.rnti vel.y men one or the 

reasons, o,:, a put 0£ the aitut:.tion, Vh1ch brl.ngs .wout the 

u:pedieney oi' the transrar in the interest~ of e:t.ticieney 1s "' 

Jl&tter ~1cll eoul.ii hne bee 11u.::de the subject or z. eompl.aint 

&rul inqm.17 ltnde;: Se~c,n H., l>ut 'Wa~ never ac treaite4 .. 

I must~~ e.d.4res~ myself to the task or :finMng amt 

r~eo?"d.1»,g the .tut.s :nttffSsar.Y ror '1141 dedriion; but in doing $0 

vill sedulou$ly avGi.d urirlng -.t ~r e:presaiDg ~ concl:usion a: 

to th~ :relatiTa !11.erit:s or the tw cff'!.cers concerned in this 

a1 t.uti.tion., uid theiT i-espective shares in the responsibll.i ty !'o 

bringing e.bout tlie situation 'Which h8S arise. In t:ne- Yiev 'Wrl 

1 h8'.Ye te7.'.!Jleo on)the m~ttl:!rs to be decided .in th!a c2se., it vil 

inclee4 be nesirel>le tll,t I shall express no opinion in t.hese 

respects. 

&ai betveen the tr>. ot':f.'i.cers fls to this <;ues tion., I :find thc.t by 

October., 1()617 ~Jsitust.ton he:d fleTiloped bet)leen them in vhi_ch 

et1'1eieney ot the Departm.emt wuJ.d b.:i:ve Justified th~ Com.'llissi<: 
•l 

.in deciding a.dministre:tivi!!l,y th~t., on ~ccoWlt or this si tustiox 

tinci with.out nee~sarily attributing u:q blame £or it to one 

officer or tile t,\(er, one or other of them should be tr61utf~rr4 
ti ' 

137 thi;,t time se-re:r.sl demonstrebl.e events ha.ti. brought the 

1noompv:t1bll1 t;r ;etween pl.tdntif't t:nd Mr. t11perl(W pointedly 

before the Head f!'fice or the J.1r De;u,rtmont, and before the 
r 

Publ.ic servioe Com.,-nission. I ldll DOW refer to these ffents# 
! 
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Burvqor (Mr. Ja,ce) d~ted July 14th., 1961., - tw aonths l11ter. 

Its AbJect ia IIHr. Lindal.,-> surveyor., J.uckl.6114 Jlegion.81 or.nee". 
Arter ref~ to the •&ntz.gonist.ic attitude• or plaintif'!" 

toverd.a the Sen1.or "1reraft SUrvfO'or> tb.e report oontimies:-

11'fn.a tempermental incompatibllit.1 of th.ie officff 
hu been as you know &.PJHi.rent tor the greater p.&rt 
ot his aerrice at th.is Region&! O!'f'ice and 11. 

id ed b Yerb lld. t r ssed ~l"t..tors 
md enginem:2 1. e. as confi:rm.en by you during your 
recent Tisi t to .AJ"dzl.ore llhen you interTi.eYed Aitken., 
Liddell ,ma. -West.co tt.) , 

!he l"teozm!ffld~Uon thsj, ;th,ip officer be l'E-lsu,~ted 
he,; appeued. in tbe relevant annual l"t!ports OT&r a 
period of :years. 

It is beyond di:apute thi.t his technicd w:iil.ity 
is ent1:rely st..t1sfactory, but it must be appreci2tte<! 
that his 111.ogicu a:tti tude can no 1onger be cendoned. 
It 18 1.mperati ve in .fairness to f11.l concerned tilat he 
be given the opportuni-cy- to r&eu,111st his outlook through 
t..~e ltledium ,r f.i transfer t9 fr l}El'§! m,:rirornnent •• 

(3) !b.e nut deteum.ent 'lltb.ich I sel•ct tor mention is 

the Yel'batim report ot proce,edJ.11111 tlik•J:Place on Augttst 30th. 

Mr. Callab.11.n, a Head Office inspector., 1n,a then Visiting Jiueklan4 

,and. he h"'d been iustructttd 'b7 Head Office to inquire ~e at 

~uckle.nd into •incide:ta reported b7 Mr. Lindsl.e,•. J:t wu &11.olt 

ttuat pl.~:nt'.if'f' had. OQUpl.sined. .ln writing th:rou&b his superior 

officers &bout zo:a• tventr-swen aatter~ in respect of' eech ~d 

·al.1 (If 1bich he pr~aen.ted SOlt\e ~l.aint agl!dnst Mr. .Apperley. 

Mr. Callllhan aat •t ~cklmd on August 30th at 9 !l.m., and hel.d 

'Wh&t pUl']i)orted to ~e ,m inf'ora.al. inquiry into these aatters. His 
t 

MB. CALLJH.d.- f I hffl'e been instructed by the Pem.snent 
Head to invest!gt.te inc.io.enu reported b;y Mr. Lindsley. 
Men;, or these incidents concern the rcl~tiQnship between 
ltr. Lina:u.e., mid M.r. Apperley., 14:!.o is Senior tircr~!t 
SU?Teyor. I hue c~11ed this meeting to ~ssist ll1e .in 
a.rri:nn.g tit tllf'1 f&cts eon~erlli.ng these 1:r,cia.ents. I hue · , 
asked :for a repreaentative or the Pub11c S:.eniee Commission•, 
ot'.fice to be p~esent., and H.r. Coill.E!ll. is acti~ i.n th.is 
:respect. ; 

I hue 'be.tore me Ii llst or occurrences which I 'Id.sh 1.o 
be discussed. at this meeti:ng. ~ese ma,y not represent i!l.l. 
the incidents ~ncern.1.ng the reJ.r:tionahip of Messrs. 
Lindsley lilld .tipperl.e.,. I regard thesa es sut!'iciant .f'or 
this meeting. 
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4fb.e procedure I propoae to observe ia to re,u1 oat 
Ii brier lfTIM)psia or the inc14ent. I Y1ll edl on Mr • 
.Lindsltr1 to e::g.,ladn 1n whr.t vay he eonsidera the 
oocntrrenee to hE-ve been irregw..u or 41aadv'.snt&geous to 
bhl. I 'Wil.l them ask Mr • .Apperltitf to &ive his 
explanatie.n or the incident. If' necessar., • I vUl. ask 
J!lr. J.nder:.on to comraent on incidents lli th 'Which be rtq 
hn-e been personlllly concerned or on generel. or-g~n1sa:t1onAl 
:me.tte:rs ti.f.fecting ilrcrd't SUI'Teyors i.n this rE1&1on. 

Ve hne onl7 a limited tale Et· our di.spossl. This 
room 1a booked ror the &!'ternoon mid I ldsh to terminate. 
the ia&eting about 11.:,0. I .mu.st therefore insist that 
discussion be confined to the p~rtieule.r ineidmt u.~4er 
reriev,.1' 

been the wbJect of cllacussion, he aeid;-

•I ao not think I have hel"$ l.lrJ.Y' other :m.stters wic11 JJ.8)" 
be attended to et this meeting. Mr. Lindsl.ey hu r2.ised 
other m.1;ttsrs• but tb.w h~Te been 1nve~tigated ,fl,nd reports 
1..re uall.l:.ble llhich reaso»!Jbly ii!,st.ablish the:position. 
Bo mileas.• 'therefore., f/4JY' of' the p!l:rties berei hBT• ~ 
paints specif1e&l.ly 'll!hieb. they would vish to raise, l ,d.11 
iieclts.re this .mee~ c'l.Gseo.. Mr .. J.pper1.-,• 

' h 'this in.QUirr Mr. JpJ)erle;r sd.4 •liew; so i.U.d M:r. jnderson; 

but pld.Dtif'f ~ttapted 'to bring up some or the r•&!.ning matters 

'Vhidl he had put f'orward. ~er~ was m> time l.ef't1 hovner., and 

:li.!'ter enly "' .ehort eo1Wer1:iation Mr. Call.mum. terminawd the 

prGceedi.ngs, the eoncluding part 01' the record rer,.ding:-

11It you h&Tc mJT !idM tio.nal points, pemaps I •igh.t 
rnatt tb.e:a vi th .you. I wil.l declare this meeting 
t:1..021ed... ' 

~he meeting eoneluded. at 11 .. 15 ~.1n.• 

Re pointed out., ~s 
I 

might h.we been a:xpreted., that the 1nc1d1m.ts deal.t l?it.'l at this 

:meeting did not cov~ ell those 'l'lb.ich hnve been reported "b)' 

Lindele,y. Ba th,mJ sudi •I think they pmYi.de ho~eTer .a i'dr 

picture er the tn,e)o!' thing .L1ndsle'$' eom.pldns t!hput J.s 

J.ppandix (A) to tb.1$ miDUte I e.ttach rq conclusions about the 

eight incidents discu.ssed .t the meetiDg -.nd !She>ut eight 

ad.'di tional 'incident~, detrlls ot wieh ai:re on the ~propriz:te 

tiles .. • Ria overall conelus1ons vere.t-



-9-

"11ndsl.ey 1a eonvinced th&t he ia getting Ii. rav cieal 
from. jpperle,y f.iild indirectly }itderoon. Certdnl.y 
the relations betnen him end the latter tw are very 
stra.ined, Gnd it is l.ikely th~t Lindsle,-t s persistent 
attempts to bel.ittle Jpperley hnTe preJudiced tb.~se 
tw e1'fioers 2gainst b.1.m. I •21:w. ho1tererJ1 no direct 
ff1dence ot fJJ:q victim.1a11t1on ot L1ne.sley, &nd the 
•ttitude o-r his t,;;o senior officers 6J>JHtz:rs to hlWe been 
p1mctlll.ioual.J eorrect. I think the at~e ha.$ :nc>v been 
:reached 'Where there is 11 ttl.e possibility of -Sehieving e 
Dl'IUU. wrki.ng :rel.i:i:t1onah1p between these three people. 

0-Verel.l I c :not i.lllp:resaed ld th the 1ncident3 !'aised 
by Lindsley. Apperley and J:nderson hETe ectecl. correctly 
and. "ldthin thflll.r su:thorit;y. Apperley's: omiasi.on re!'erred 
to in i.t.em. 4 appears to heve been due to 1nedl'ertenee. 
~e one point on wich Lindsley :might h.sve some grounds 
for oomp1tdnt 1s the .tect thet .Apperleyts criticl.am.s 0£ 
hi.a (ref'er 1t.eatf 9 and 10) were not drawn to his l}.tt.ention 
at the time.. ~s procedure IShoul.d be observed in future.' 

•(1) !?.tu .. t L1nd.sley be brought to ltielliDgton ,md inform.ed by 
:t:.C.A. and n .. e. Air th.st -

(2) 

(;.} his compl.&ints emd al.legations have been 
thorolil,lbly investiget.ecl and tb.at Kr. j.pperle:, 
has acted eoi-ractl:y ant\ ld. thin his au.thori v. 
Kr. Appel~• s em.ission to pass on a mem.cu.•&ndum 
on fil:e £2/4/1 rel.flt1D& to • P.letcher detect 
ocourNd i.ruu.werteatl.7. 

(b) that th• ~artm.s:ut no¥ regards th~s• incidents 
as h&T'i.ng been tully aired, tm.e. the ma.~tera 
concerned are now to be treated es el.osed.. 

{e) that M.ndsl~ts co:.e.plf.li.nts e.pJUl!&?' in qgreg8te 
as en .e.ttempt t<ll bell ttle Mr. J.pperleyf s 
:reputation, &ind th.at this aode of con.duet 1.r 

·persi:1,rted 1n 'Will b• de~t 'tdth b)" disc1.p1ine.J:7' 
.11.cti<>n. 

1"hat Linrud.ey be re~uested to m:plain in 'Wl'1 tine the 
cirCU'll1suinces :SUTrOUnctl.ng ~ letter he hJ:s ,in his 
poszessiell:c :rrom ll~rnol.os. Be should be b:>1d thet 
seeing he lu:,s r&i$ed the matter ,efficl.all.y b7 sho;..1.ng 
it b> the fj1":f'ice Inspector and by k&eping it 'With other 
offie1d r~co:rds in hi~ custody, he ahoUld subm.11. it 'to 
the Peniu,n,mt J{e~tt., together with his explfinetion u to 
~ hfii na:(kept tb.e l.11ttter in this pKrtieul~i- vey. 

'i 
(3) Th.'3.t I.!.ndsley be transferred to s.nother district.• . . 

i 

At th.1$ ~tage, then, plei.nt1f1" blf.d .m.£de t:. mmber ot 
' J 

1'0lll.pld.nt.s egrlnst!Mr. J.pp~rl.e;v; Kr. Ctu.ldum bed ine,,rulred into 
= 
' 

aome or these in ))iatnt.1.ffl li pi-esence~ l!lld. into others ~ t.liout 

his being present; 611d. he hui round that there vaB "ll ttJ.e 
' possibi.11 v ot acb.~eving l!. non:ul 'Wt>rking r-elationsb.ip between 
t 

these three peopl.e~ (plaintiff_, .Anderson and Jipp~:r1ey') and bed 
3 

recomttiended that p~mi.ntift should. be •noti!ied th~t this mode of 

--.b~...+ '44' .,..,,,..,f a+..i.~ in "111 'h• OQ.n1 t. V'lth hv diiu:!1 .. n11.nll!.N actia, 
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!his report is 

~ated Beptem.ber ?th, 1961. 

(4) ~e first or th~ .final. file or docmient:s to 'kbieh 

I 'Siah to re-.fer is dsted September 15th., 1961 - eight da,y• l.z.ter. 

This is • letter :rrom Mr. J07ee to J).C. Air um is in the 

f'ollo'\d.ng terms,-

•F.afer~e is Jlied.e to our discussions on the aboTe 
subJect this deyt 

I -dG :not msh to upset tbs present h~P1 rel&tions 
of A\ID s":r:r ~t .H..o .. or the Centru n.nd southern 
ltegional. orrices. 

It is the:rilfore proposed thEt ar. Lindsle,y be 
transf-erred to Pumeraton Borth. 

fhere is i.t preium:t oJie Surveycr i.n the P1U.111erston 
Jil):z"th oft'i.ca wno covers 1:11 sun-~ (iuties on the F.ast 
Coe•t cf the fior'tb. I.sl !illd ( from. P el.mer:ston Plortb. to 
Gi.sbo.rne). Gver recent yecrs the Yest Coal!t (:from 
Palmerston Borth to liev Pl.)'lllouth) h!\s been contro11-ed. 
by ~ Su.rveyG>r f'roat the 'Wel.l.ington Begional. o:rfi"· 

~a .ddltion o~ s hrtb.er surve,-a:r 11.t Pal11uir$to.n 
lio'l'th to undedak:e SU.llT~ duties :in th• Vest Coast 
sector ldll obvie.te e. consider2hle •ount or •dead' 
tr&Tal l 1 ng time :f'~. 'W.UiJagton. 

:In 1,w.U tio.n, 1 t. will b?i.ng the a tre.t11:tb. o~ the 
Pc:lmel"sten liortn o:f".f'ic& up to .l.'sublilillmmt.. 

Unfortunately, .it \1111 b~ :most di!!'icul:t to 
b:une<'U.etw.y fill the v.aesney created .in the .Auc1.'1e.nd 
of':tice. 

I .regi'et this ).ill lu.:Te to vru. t until g .wi t8bly 
c;_ual.ifieti IW.d rel.1.~le applicsnt i~ found..• 

' ' 
It is cl•s.r !:rom. th.it that on. .SeptE!l!iber 15th it was llOV al.rel:!O., 

t 

de.finitely propor;&d ihi.t p.lainti!f ahvuld b~ transferred to 
'4' •········ ·< 

Pelmerston Worth.. Qn October 16th he lfE.z given roniuil notic~ by 
:t 

the Conmduion ot hi' trsnsfer.; tt copy of this letter., wich I 
' 

need not tra.iucr1be, iis annexed to the ~fiaa:vi t or Mr. !ta.e. 
l 

Gn liovuber 15th a ~thel" J.etter., to w~ieh Mr. o•J'lyzm a,.ttached 
' 

.some imporumce, was {received by Re.ad O:ffie,e from. th.~ Palm.erst.on 

Horth of'!'iee - it a+n~ts to e J.oceJ. protest .sgnnst the 
! 

appointutan.t or plain~:f.t' to Palmerston Uort..'li, f.nd is perhq11 
' 'l 

1ft>rth transcribing. ! It is in the :follov.tng terms:-
! 

•m. th ra:rerQllae Ito Mei.ao 4/ 4/ 451.Jl duted 16th Oetober, 
1961, under lbi,ch this office has been advised of 
+.ho ... .-.cu:1hi 11 i:?' Ai" th A t:l41'1"1!':'!"P'f" nf" Mr_ ll'- T.inddt!ftl' 
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J.r,. view of ti:ui di.t!icul ty in aeeo:iml!lodlrltion &t 
thia ottictt and other problem.a which could uis• 
out of' such s transfer, it it. sugge$ted t.he 
J.il"'IOrtb.ineas Section are asked to g1 ve eonsiuer. t.1.on 
to the opw.ng of uu ofrioe in w. tb.er V!mga.nui or 
Jlev Pl.ymouth 4illd that Hr. Lindsle,-•s trensfer, i.f 
el'.fectivs., is to either ono or the -ctl-lr1r to'"ns ...nd 
tlH,t as h1s a.uties vill be oon!'i.ned to this section 
er the North IsJ.und> :1. e .. l1e:iaenui to New Plymouth, 
they VQulci be more e!"!'ieientlf oischarged i:t he "Were 
to be stntloned in one \)r these eenti·es ~s su.ggestfi'd." 

There :111 !'I further nunor!indum e1&:>rsed upon it by Hec\l<l O:ffi ce l'.i 

1'oll.owat-

er. .. e .. J..,. considers that reply should be that the mntter 
shoul.d be raised, it' redly neeess&ry, .a:fter the event 
or transfer."' 

(1) There ll'H: a situation betveen pl.u.ntif'!' ~d Mr. 

J\,pperl.ey ltdeh 'Wald .in 1.tsel.:f hi.Ye been 1n1.rne1ent to ju.stify 

the conclusion that., ill the 1.ntere$ts e:r th~ e!'fici.~cy of the 

Department,. one or otbe.r shuuld be transf'e:r.red ilS soo.n e.s a 

convenient tl'.'s.n.t'ar could b4 £tnanged. 

(~) ~erEi i.s no evidence that M;;.v .suggt'tsti.ou was eTer 

made (except by plmntirr) ~t Hom'! tlfrice thet the .f&ul.t 

responsible tor ttd.a situation might be e:t tbe coc:u· of Jl..,pper1.-q, 
1 

(3) :!¥ Dt,pa.rtm.ent' :a senior oi'f"J.oers coru.iste.ntly 

bl.emed pldntif':t.i ~xclud-.ely :!or the si tu&.ti.on .. 
,1 : 

( 1+) tiof ~ in.qw.17, ~nd certainly no J.ru:;uiry by th.e: 

C:mmdssion in th~ £om presented by the ;&b!tute, we.s held ~ ta 
' 

the rel.11tive $hares .in blane 1lhich might h1.;:ve been •ttributed t. 
I 

:pltlntii"f rmd to1 Mr. J.,.pperley (X digress ~t this point to sq t;.; 
1 

e 1n.2.tte:r 01" 1t,:w piet unless cliseipl.inr.:r,y action was proposed it 
1 

val'! not neeess~ to ho1d .en at1ui:ey) ~ ln so £~ ss Mr. 
> 

Cru.lm®t.s :Lnquii,r coul.d be ~aid to JU$t1fy .::te.ctufll CQnciusioiu 
-, 

ettributinc lliscl)nduct or bl&1te to pl.rlntit'.t'• :1 t :is clemr th11;t 
i 

plel.nti.fi" ves net-er given ,2 chiJnce to present bis case en more 
i 

than a pn.:rt of the ?letters eo.nt.pldned or by hilal :moreover• the 
?! ~ 

fo:r.n o! Mr.. Cal.lehm' s inquir, was an inTe11t1gii.tion into 
' ' 

- __ _. -- :_.L ,..._ ·-- .....__., -· - ...... .:a "'"' ....... ---1 ... -.-, .... .-.._+ ...... "~....+ 



,r 

- 12 -

e.dve:rael.y a<!vert1ng to plaintiff., Y8S mvde without ~ iipecifi1 

eha.rge )a,t'1~g been lll&de .agcl.nst him. 

( $) ti thout ~ tonuu i.n~u1 ry, therefore, the 

~ar~entls r.n.e ~ontaineds-

( c) On anli .e.:f't,3r MrJ 12b, E:. -repol"t r:ru;n llr. Joyoe 
'that pl.eintl!'i w&a •a d.1$tutb1ng in:f'l.uence in 
the J.u.cklmd otfice l:nd ri;gion" .t.nd th::.t "hi• 
a1,:nuer is ht tiinis.s inso1mt"; t..'lis report 
t:ontain;s."6 1; r.ecant>llendt.tion tha.t pli:inti.f'! should. 
be trh!ls!'erre& from J.u.cklaud i:na it ltU minuted 
by t:ie n.c. J..ir, to wi:m it. vat:- l'eeo~end.ed that 
plt-1:o.tit.f should be tr.i:ns.fer.rea. to the position 
ot defects ottie~r {at 'i'el.11:ngton). 

(b) On E-n.d [:.ft.~r J".11:y 14th tt r.a;10:rt f:roui Mr. Ji.nderscn 
oompld:ning or th& •t.empermental. incompa:t1bii1 tyw 
o! pltiinti.ff ~d of his 11eonsisto;;ntly hostile 
a.tti tm'.tell to Mr. Jtpperley. !'lie nse- er the liards 
•te.npsrt.mentd i:neompatibili ty" mcW be regin."ded .t!S 
s1.gn1fica.nt it com.pt.red 1'i th t.i-ie wr61ng ot 
Section 11 (1) ( e) o! t."le Pu'bl:i c Sel'Tioe krum.aaent 
J.ot, 1172'7.. It ?JE'f' be mentlont'IIG thf:,t Ml' • .Anderl!IOn• s 
.report l41:len. i·e:t'erring to •1.em.pcrl::iaeatal inecmp~tibll1tyi 
must be considered b!l going fu:rtl1£-r tl..1~ .l'&ferring 
merely to the s1 't'.iation betveeu pl.&.inti:ff llnd Kr • 
.tpperley, :f'.or ltr. Jru.ieraon ln the p&.l".a,gra»h de~ing 
111th this .m.c::.tter re:f'er$ to a aaIWeraation- lilhicb his 
Ch.1et lnd hf.cd 1n 'tbe ase reg!'.l'd. lW1. th three engineers 
at .J.r&i.ore1 ~s an. ex.m:;,l.e of pl aint11"£1 s gmer.eJ. 
~e:rmental .inco1api::.tibll1ty (with perscms outfd.de 
'tho DIJ!.P~emt). ~s was el so Mr.. Jc,yeet a pe.aonal 
Tin# all mq be seen f'rom. the ret'er.mce• in h1• J>eport 
er Mey 7th, to pl.dntiff'' s ·ft-unror't' . .t::rnte rfll.tttiotu1 '\dtb. 
the alrcrltrt indu.str,r•., ww his .1'.trl.ll.U"e -w gaiu~, •the 
confidenc,e r:nd .r-espect of the oper'1tor11 wich. 1.a 
el.leged l!?' both officer~ 1s# (!Uite ~]la:rentiy. mora 
thmi ttG:t'e .:tneomp atinill -cy b~tuttc:i plro.nti:t:.f end !li..r. 
J..pperlq; it is co.n•.istently suggested f.t"inst 
pl.dnt1t'f: that h-e .is t.em.~eraiu1.ntEJ..1.T inespl!lbl.-e or 
::ma:inta:tn1:ng good relntions wi. th birr:raft opera.to:rs 8lld 
~.agi11eers outs.id• the Deparh:l.®t. 

( c) On and. ~t";t.er Septem.ber 1th Mr. tu.llahent s report in 
illhich. be ;concluo.ed thnt thei·t.:: VbS l'.s..tt.le poas.ibillt.y 
et atcbi~ norm.al. wrki~ reli,tionship between the 
three pe~flc t..-c·nc~rn,ed. in th€· r~port. 

!he :report treatec 

plrlnti:r:r• .s complaint$ (on only aom.e or vhicll he be.d been 
! 

£ccorded any- he8fl'1ng by M.r. :Cill1Jhim.) I.ls tt~pe&ring i.n the 

,iggregzte a• m ~tten.:;,t to bel.1 ttl.e Mr .. Apperleyta reputaUon". 

Xt vu reco.:mnend~d. that pldnti!'.f.' a.l:l.oul.d be told that this was 
l 

ho,r the m.atter appeared. at lie.ad O.ffice, i.nd. ,mould be told tha 1 

•this mode ot ~~ct if persisted in 'Will be dealt vJ.tn b7 
l 

~zcipllnllJ!'1 action". (It should be e.dded thi:.t Mr. Cel.lehan 
' 
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ezpld.n in writ1na• his PQssead.on of .. .letter 1fhicb.1 by the 

fl'idence bfdoN ••• appeared to be a private 1etter lfr.itten to 

him DJ" ~•n• outside the l)epe.rtment before be wer cme to Bev 

%•61..•uiJ 'mat rl&ht Hr. Call.aha had t.o report upcm th.is leti.r, 

11nd to treat it e.1, a m~tter .for eeuure Vlis not obvious to m.e.) 

I 1r&s 1m1ted b,- Xr. O'J'ly'im to .r:tad u ~ aetter or 
in!'erence from tb.e nidenee thE.t the pos1.t1on i.t Pal.mer.ton Jlo:rt.~ 

to Wb.ich ;pl..rlntU.".f · vu •tr&nst"erred• had. f.lO relll. existence, 1.ud 

had been 1uuiu..t.&etured tor the purposes o~ tl"ltll!i!erring plaint1!'! 

.f'rom. Aucklend.. on the evidence 'bef'ore me I cannot m, find. It 

is deposed that the Yacane;r existed on pq,er, snd I must aeo,ept 

this trrld.cm~. At the SliDle time it 1~ cl.ear ths.t nothing wu. 

being done about !il.ll:ng th.is pa.per vs.cilney lmtil it b1.tcaae 

eXl)edient to trsn.st'er pl&iJ1titf some•ere - 4W,Y'Wher•J mui indeed 

the l.etter from Plllmv.st.on Borth show bow J.1t.tle he 'Wa8 needed 

there. Mr .. JG7ce\,s .memora.1'.ml &hows, on the other hend, h~if his 

sernces (as distin.ct .t1'0II. his BOei.ety) 11Duld be missed et 

Jn1ckl.an4. But ileS,Pi te these l.o&i-e&l.ly rel.went m.at.ter.a., I a 

unab1e 11,atLsf'actorlly to drl'.Y Blf1' 1>••1tiTe l.n.f'e~ce tbt1t t.bere 

present aum.eth.1ng ot the e,peu.rme& ot a m~t'!ieto.red vaee.ucy, I 

~ecept the ae;par~entat. test:1.mortr, and bold that ple.inttr:r•a 

transfer to hi.a :a~v posi 'lion.., if' determined bone t,t.cht tmd 

a&niniatrativel:y, jvas ~ tramsf'er -which the Co.lmdssion was t.ble 

,if 
:Su.t waa/-t so detem.inedf It ns sub.mitted by M.r .. 

lhdn on the t'.aets jtomt., even in the f'1;.ce or the f'sctu.ru. findings 

im.1ch are outl.in.~ l":bove., the Commission had pcnrer 'to 58)"& Ve 
., 

di srega:rd liJV m.s.ttar& or compl.dnt &ppea.riJJ.g on pleinti.f'.rt s :file 
l 

ad trc.nn"er h1:e. ~dm.inistrs.tivel.7 in tb.e i.ntere&ta of' •tticienq 
t ' 

to P&blerston liorth .. 
J 

Indeed, 11aicl. Mr. llld.n, 1r the J)epartment 
' l 

h5d to hol.d &:o. 1n!u1J,7 eyer, time a eom;l.rlnt. wu receive-d llbout 
l 

an, ortieer, th.er~ ...-ould be DO end to the business. I accept 
I 

this l,.;u,t Jl'Uhmission.. It is in JZ!1 opinion competent ror the 

Comrzu.asion, ld.th ~ CIQmplunt about en o!'ncer on the file ldueh 
__ .J.... -- --'- • 
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compl.eint on one rdcle rn~ 'bon~ r1J,, for purely edmin1strat1ve 

re&80ns., Yi thout reg arc! to the compldnt, to trlinsfer him. to 

another office; but i.n J1I¥" opinion it' i.n making its 4ee1s1.on tht 

Commission .1s subst~tilll.l.y infiueneed by 'the O()'!lplaint• 
s't' "'t'--·\.,._ 

reoord•f on the file, 1 t .must, by the procedure \!hi.eh the .st~tu· 
. C'-:>~-~\",t......_\ 

prescribes in that regU'd, confront th• o!':r1eer w1 th the COl!l.plej 

6lld gi:ve him £ chance to cleu- himself or that Vi.th 'Which he is 

charged. 

6eetion 11 of the Pu'bl.ic ~ee Jmendment l:.et, 19Zl, 

.Jltakes speeif'ie .ta.tutor.,- p:rerlsion f'or the ees• or en. o:rfieer 

eganst 'Whom there 1s made some campl.IJ..nt in respect or "Which 

ee.rtain. pmuu tie• BH oonteplat.ttd. It contdna the i'ollowing 

pron sions:-

·u. (1) ~e p:rorlaion.s or this .aection i,.s to complE..tnts 
and ohar&es against o:tfieera., and the pen.&Lt1-e.s 
or otb.e:r consequences tber.eo:r, \t>h&ll apply- 'fd..t.h. 
ress,eet to 111.q' officer 1lho ....... .. 

(•) 1• l'JOt ~~ned., either temperm.ent~ 
or :otherwise.,. :ror -the efN.cieut .end 
nt1a:f'a.eto17 perrom.ences of the -cluties 
o~ his o.f'!'i•e. 

8ab-sect1en (2) 4eru.s llith eGmp-ldnts et a minor ne.tl.:ll"e1 1tnd 

then in aubaecti•n (3) gr~ve:r eom.pldnts -iare d4tlt ,rl. th thuss-

(;) 

(b) 

~e ortieer concerned mtll. be forthm:th 
f'u.ridsh ed by the :permma.1.m.t head W1. th :a copy 
or !the eom;plf.dnt or chl\l'ge., and ahtll., by 
notiee in wr1 ting., be .required to atate i.n 
Ycltting, 'Vi tnin a rell:son~.lll.e Um.e to be 
.specified. in the notice,. ~ether he admits 
or Ji1enies the truth or the eom:pl.sint or eh~•, .nd .shall &lso be r~q:u.ired to give 
to rthe pemanent head. in v.rlting •uch 
e:ipl.am.a.tion &s he :may wish to give vi.th 
re1ijH&ct to the aubJect-11.atter or the compl.eint 
or Ichuge. I!' s dflnial -of' the ~ls.int or 
eb.s.rge is not :nu,d.e v.I. th1l1 t:he required time 
thtt officer sh~ be d•emed to hsve t<&d tted.. 
tb.e tru.th th.$reg!. ' 

i 
nt~ pamanent her.d t.hlll.1 f'o-rward. to the 
(Cqmm.ission) ~e compldnt or eha.rge ,m,4 tbe 
replies thereto.., together with his ov.n report 
on ;th,e m~tter &nd 1,uch other reports e.s he 'lB.fl1' 
bide obtEdned.1 rmd the (Cownission) shlil.l. 
thereupon proceed~ consider ttnd Qetel'llline the 
matter. 
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(Comdsdon), a.ft.er eon.siderlltion or thG 
reports rels.t1ng to the CQl!p1e1nt or chsrge 
·i:nd ~ 7."etply or e:q,l1;n&.tion furnished by the 
•!ricer., ana a:tter Reh f'urth.er .imrestig<!ition 
or .inquiry (1t 6ZJ.Y) a11 (it) deeas .nece~u.i.r,r., 
.is sat!sfi&4 ~s to tb.e truth. or the eoiuplld.nt 
er char&•, (1 t) mey-, sub .ject to aa,- r1;:ht of 
~perJ. eonferred c:a the o:f"tieer by 'this Aet_. -

(i) Cmt1o:n or reprim.a,.rui th~ oi"1"iee-r# or 
4epriTe him or hi$ ann.u.cl ox- other lene 
•r absence during or a re21>ect of I!. 
apeci:f'ied period; or 

(11) Ord.er to be deducted. by wq of penu. tr 
from. the ~alery or such o:rn.eer :such sum. 
as (1 t) e.eem.s fit; or 

(iii) Ml!lke a r~duetion .in tile elllasi:fic::.tion 
zant\ r~te or sal~ of' the offi<Hwr, or J.n 
either such elas.dfieati.on o:r rate of 
seJ.a,-; or 

(1T) 'Tr21.ns.fer th:e o!'!'!eer to aome other ot"fi ce 
er loct'J..1 t,', ~icb. transfer mi.i;r be in 
addition to ll'llY ether l&wtul. penalty} er 

(T) Dismi•s the o.ffi.cer f'rom the PU'blie Service 
or reguire him to resign nth.in s specifJ.en 
time {in *!eh cue t.lie of'f1eer ahdl bf! 
4.eemed to b.e clia.1s.r.&d unle~u1 he ao resigns). 

lt will be Hett that the sectl.on 11ppliea to coaplm.nts egdnst 

ef'fieers .wad the pen.al.ties or otner con».a11uenoea thereof; ad 

t'tu.tt e>ne of' the ~plaints to lhieh the aeetion ;g,pl1es .is t;;n 

~llegation that the orf!eer is not ~f'iocl ~eraentel.ly 

for the .s1i1tisfaetG:r;y p1!1Jr!Om.Me& or his &ties. On• of the 

eonsaquenees., liJ.Ol'~ver., c:r penalties., mi.eh the aeetion 
{ 

pr.escribes as .a possible consequence of this ~laint i.s thnt 
.+ 

the o!'i'ioer mq b~ trms.ferretl. to #1)J'Jle other o.r:t'ie,e ,or l.ocel.i:t,... 

11. 'W.Z,& mt contende.d by Mr. lHd.n., 6S I under$tood his 
' "! 

e-rgument., that th~ e.ttitude or pldnti.ff' tow2:rds Mr .. .t,pperley 

could not be sdd :!to aount to a tempera•.ental disqtuu.1:fieation 
i 

:for '\h1ch 1 t wu14 have been po$sible to diaeipllne him under 

B ection 11 ( e) • f nd.eed., 1 t seemed to :m~ di 1'£1 cult !or Mr. :B nn 

tG .improTe h.11.f ,eti.s~ t,y i,. contention or this .kind, 1'or 1!' he 

lltt&pted 80 to wi,mlt, hi:s argument eottld {80 it ~eau to me) 

"' be :foWlded. only on; the submission the.t pl.d:ntif'rt s &tti tu.de 

tov~.rds b.is immeditte superrlor vas :not e m!it"r ot ~eraent 

covered by Sect1ou111 (e) 1 because it involTed a 4el.iberate t:n4 

Yllf'u1 cour~ct of conduct.. Buch 1: submission must at .once bring 
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sub-aeetiona or Section 11., and hence the cne for detend~ts 

cannot be improTed by the submission. I therefore thought 

that Mr. Bain could not esoa;pe f'2'Cm. Kr. O'J'J.Tnn' a anibldsBion thet 

wh&tffer Yiev were tscan ot the eompldnts fi.18inst p1d.n:t1r.r as 

the, eppeared 011 the cleputaumttl .:file., they must tit el tber 

Section 11 (e) or el.se some otber sub-section or Section 11 -

wich., ia imms.teriu. 

I hwe come to the eonelusio:n, not \d tllout serious 

thought., ttu1.t the •peciel raets p:rov&d i.h tb.e present cEse 

:,reillude 1i ti.nd!.n,g tbs.t the Commission• s i.otion in trmtSf«rrring 

p1.fiint1:ft to Pf.lmerston Jiortb. vas one to 1ilhich it could hne been 

brought J.n a purel.:y' .aam.1:aistrs.t1ve YIJ1'., not. be.v1ng f'irst 

attributed to pl.ldntif'! the exel.usive, or prtncipel., bl::au, for 

iv»el.t to find tha:t this n.a i.n i'aet t. cue in l<hich the 

Ckmmitadon 11.d4 aiJ:llplyi Here is fll situiition .in wieh t,m 

ot.ficers &re found- to be .incam.1u,tibl.e; l~t us t..i,uiretor& 

uter.mina., purely 1.s • aiitter of ef'tic1eney1 ...tu.eh one is te be 

tr&n.S.f'errecl. lf' this had been fk»ne., pl.dnt1ff voultl he;.Te h~d 

no rtmeq; both £tfflpbell ..,., lio!!J-es, 19491 lll.2..1.lt. 9491 me 
J;e,rmer T. Cm:pl:ulU ts Other§, 19So., 1'.2:.L.R. ?90., ue authorities 

£or this, :But here the fil.e '\tb.1ch the O)ffl!Uission had be!'~re 1 t 

Wns 1 t hu:nbll.ly possib1e t'or the 

Colmd-.s1on to di.J1reger6. the p,rel.iminaiy conel.usion to w.ieh. the 

».pc.rtm.mt h~.d alre6cy come - that plaj.nti:f'!" :5)lould ?e -tr.ensferrec 

~were., ao long 'a$ he did not stey- at Jl.uck.lt:nd - becsul\e er a 

situ(jti.on ltlicb. hit: te:!lpers.6n.ts1 cis.wili.ty h~d brought ~out? 

I rednd my-:sel.!' o:t the wrd$ er Ore.sson, J. in th111t eourse or his 

iudp.ent in Pe,ynzgt s cas-e e.t p. 821 -

~%be at!'idaT.lt (e1' the Commission) d-oposes to the­
action hz:ving bemi taken t .80ldy on the grounds of 
the e!'ficienc,- or the Publ.ic Serdcet., ss vel.l. it 
aq hl!We been, but 'this is 1r- mere Terb&l nicety 1 

. : 
'' 

eino« the Colmrlssi.on was prompted by doubts tts to 
.apptkllant• s rel.iaibll1 ty • si:. t:1.sroctorU,.' to perfor.:a 
the duties o'-r the ottice he hell\, 1:11d so inTol.ved. a 
finding tilZLt he vas J.i.cidng :ln the re~eets aet out 
in the p&r~ir&ph. ff e ~SS1 tnerefOl'§1 by tj.rtuff Of 
•· 1l~~ntitlediC9 th0 beµef;i;t or the :pro2ectur-: 
ffier _!JLpnvild!_ " . , I 
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Ttle judgmanJ or Qre.saon., J. in P,Ynger' a cue, fl'OJl 

11hieh. I hne just t;:uo~ed ~ JU•BS8g9i, Vas ~4opted. bJ JlU.tohi.son1 J. 

in his judgment. I remer,i\u1l'1 ot evur-~w, th.at i». the two" 
, , ,,'~ ' ,'. ' ', " f ' ;,'-:,,\ ·,' [,\ >"; '', 1 '<" 

ilidgments the tw .Judges were up?"essing ll Ti9Y 'oz,. tb• Wbol..e 

ca11e *1~ ,tilled in th~ ~·· of.' jppeal. %hat ~ w•• 
eq,ull.l;r \ii.Tided, and J.n the resul. t the viev of o,t~uy, C.J. end 

l'inlay,. ;,r .. pre'V'ail•d a1nee tb.s,r .au.pported the ooncl:rud.en (but 

not the '1ihole reasoning) of llorthcref't, J. :in the :Court belov. 

lhit th~ point on whl.ch tne Gc>u:rt 4iv1ded was ane ,mien do&&, not 

uii. ll,. 'this' caa• et ell - vi&. -iietber tne 'dis~uaiincat1on 

ell~;J'ageJ.~f: e;rplli.ent' "'Wl.s' • 't.eiperam~t.si\,ne. o•Letiry, c.J. 

~d J'inl~, 'i. :.ih the Court or J\pp~u, ~ci' »orthcrof't,, z. in the 
,;,1,\··~·~~, '~.'..· ' ~.·, £.~t- )'' 

Court be.low, were ot the opird.on thti.t 1 t lni.S -not., a»:1.d b-ence th.et 

there \raS DO ground on 1m.ich the cppelimt there COlll.4 ttsk for an 

in~ui:ry. Grest)On., .J •. .md .a:utahitwn, .;. th~~ t th~t 1 t ltU a 

~er~~tai disqucification vh!ch vu @mpl.il1:o.ed or, mu!. 
,~,;~/~1'/)'·~t/,.,:<t,,,,•>,\: ,;,.,' i·,:,.,;" \Y',,,;,,\ ) ;}•,,I•',( ,s 

lrould have, given *P}Htlltm.t an inQlUI'T • In th!.11 division o:r 
~pi~;n7~~~0res1J0~~·~)~ 1;~i i~t~!~n, li:tld~~:';~·on to 

<:b-d!tid~,r!i" tkl.'fu.ae :r·i:b.~1/'l~a~~b:"~; pobl,to~··'~cJti 
·ikt~ ~htls ~~~-~·~i·:;.c?;f..;:l.~• .JI~~ o~ • 1~t~iiu~l1.·~~\'~· 

• • ,*'i 4 ,,1;., :>"';, ·t,, ·i: "::: 1;"., ~:· 'i;;i .; ,~1::}r~>"J:}'~:f~ 1
: t'_'.,~ 't,)::,.f,/ :uf .t~ ~%( 'L~' :::r: 

trro:isf'er ot.tieer tor temperaent!J. 'cU.tsqual.1.tieat1on *en no 

1nq~~·h.-:i; b;en liic\!'··;;:;·.I 'fl'e 110·h~Jli~t1oii''in:'th~se 
,{' 'w ;,:~'\ '1 ' ',, •• ; < ":' ,'~ "'o ;;, ;,: ',,,,;.,: ;'., 

cl.recii.st.enees' in tre&ting ''tne expressEtti Ti6"0 of Greason., J. snd 
"~:.~'i-<>J ti! ,£,ti,~.::\."'A~;; '":;', •~:}:i-r' , '"" , , !' , ,;.,: 1, , , 
.riut.ch.ison, .i.,, D>t u part ot dissenting Judpents.., but aim.ply u 

=~:.=......_. .. '~·=,.:, ~~~xt ~ at 11bert,1 respeet:rui1,. ~ ~pt ltild to 

l: &m not d.1.!po~ed · to ~ubt 1.n this ca.:se, &X\Y more thi:n 
~ i ' ', ' ,,' ··: , ,':,, ".!:' <i ,; , "· \ , ; 0 , , \ ·:·, ·, ,, , \ 

\'ll.d Gre$son., J; . in. ft9pu:er' s cue, t:b.at the prbu.ty d.m. or the 
'rJ c:,,,,..' t:;·,:·. ;-< •, : , ;4 # , 

Co:mnu2udC'ln 1.n the action it took 1t"'&.S to promote the e!"tic1ene., 
:, '~ 1 :;;, 4: '_::. ;, ' l " , , ,1{ 

o! the :,errlce; in u;ie c:aaise before ins the e!':f'ici~ney cf the 

,ierviee 'd~riumdttt'l .et ').is.at that·~~~dderaitie~ should be tiv.;_ to 
;1 i" '\ "'~ ~\~i .:: /·:>,:- :? 't1=t~·:,:J :, l~1':: ··::,··:,.j3 " ' ,1 

trmsrerring one o.ftieer or the otb.er.. · But ~en the Comll1as1on . : 
';''";~·., ,:/¥' ',,; ·~,.:'".,, ·~".':t::·<:,,.;·: 1,',: ,, .~:·\'., '•"'./' i"l.,:·~,,,t !

0

• ",,\,' 

ilai, to .c!.ecidin,g 'Whicb. one to move., tlu-.t <1Uest1on seems clearly 
1 , ' ' , ;·:, 'l ,,, ' ' ·~ , ' ,'. ; ", ,' , \, , ~, 

to ·hl!!Te been decided id thout arq proper .1n<,iu1:q as to wleh 
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had el.reedy been d.eter.!il!.inea., en~. the. linswer was on the f'il.e. 

Hsa m int;uiri unc1e:r e. 11 been 4ulyheld, 'then, wa'tt; 
plaintiff' hliii been. aeq'ti.itted or 611 bllllie t~r 'the ~tuiti•n at 

.lucklend, :! t mt.el.it d:)ubtl11es still hne 'been eompetentl.ror the 
Couiilsio~ to 'i;~si'er him to 'P£lm.erston lorth bi''iin 
&dmin1Btr&tiTe .aiet19n ·perfo:med Jdmply ih the 1n\erests Of" 

efficiency. ~ut·1.n maing such an ~ttri:tive dee1sion 

the Commission. woul;d h&ve had before 1t' the result of t:b.e 

in¢17J · by' ihf t1ecl..don it would hzve detem1n1a'fu trvns!er t.1.__ 

plsintif! ic, P~erston Borth in spi t.e ·or the fzict thii.t he ,n;.s 

blneless - a very Mf'rerent mattor f'rom tr.unsfer.ring him on 

the ground that he vas blQD.ewrthy. 1n :m)T opinion the 

J>epsrtnlent 1:i re(JU1red by' Section 11, 'lihere z eompl.rlnt ,of the 

kind specified in the selltion ie :received~ either to follo~r tbe 

procedure \Chi.eh the statute prea~nbes t'or the 01'!.icer' • 

protection, Cl' .U.ae to treeit t.ta.e complaint as u:awrt.b;y 01.' serious 

1uvest11ation. ~ 1".he l&ti.et" caae it aq :DO 4oubt ~•times 

hqpen th.1tt the deprainen.tal fil.e rel.ative to :at.t.ting m4 

&Jlpoinbum.ts 1aq still oontliin .some ref'ercaee to 1;a.e· com.pl.aint 

Vhieh hu ))•en. l.si.6. en one si4e. lt' thi.s is the ;0ase1 hovever, 

tb.eu J.r :~ JUzticu. ia taken concerm:ng the officer ,mi.eh vou:td. btt 

8PPro;p:tii:te ~~. ·• ~nsequence of ids ,he:v1ng ~eflJl held. glllltif or 
the- cb.arge .against.,hi.m., ,1 t. :wll.l. .l9U

1
Ct tae doer open to the 

nae .. i/hether this 1.s held to be #0 .or :m,t ,d.ll be $ 11uatter to 
.~ 

be aeeicied on tne ~acts of eaeh partipul.~ ei..ae, tbe en.us, I thinl 
,y. 

b.eing on the of'fio~r to prove that in ff.ct disciplintn"7 ~etion b& 

been tsken e.gainst: him. 

In the c~se before me l hGlo ti:u.,t thia onus has been 
l 

disehuged, a.nd th.~t the Commission, w.t th the ,case pre-Judged 
,,; '. •. i 

agd.nst p1&1nt1:t:r \d thout ilDJT proper inquir,, determined upon 
"( 

hi• trfflsf'er in eon.sequence or the dep.artmimtt s conclusion as to 

his bl meworthinest,. 

to take H· ~n l!l.ranihl.~t!"11tive 111,atter, tor in e!!'ect it d1se1pUnecl 

&.t-- -•N .,. .... 
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of' the Colllll1 ssi~n -wee l'l nw..l.i t.r, iirul pl a:intif! .1s eonsecuent17 
-''"'"' ""0 00,,,4 

enti tleti ~ ,am inl~•tien re&t.rtlning the Coimniasion from 

the evcmt o~ uy CO!!ti.ng to t,,is conclusion w reserve th• 

questicn o't Certiol"ari., ~.1'1 u-art3.1n leg.u subl:tisdons r•.dned 

unpresanted to me on this point ~t t.'1-e end or a long hettlng .. 

'l t'le:rf:!:f'ore r4!:lse:rna leave 1;o both parti&s to submit, 1.f 

ne:eessm,r # ~ent es tc -;met.her a vri t of' Certiorer1 .ahould. 

.alao .issue. l cl.#0 -res~.ne- .fUl ti'U.estions or eosts en both 

,f;Ctions .. 

f!gl.icitor1i 

F. D... o•E.,nn, Vel.11.ngtoll:# :tor Pl.ainti1":t. 

Cro\t'n LELW Office, .Au.ckl."11.d, ;for llei'ii:11d.Anta .. 


