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,_EEM?Q ﬂ.rst of these tw sets of pmeaedings,/mich
were heerd together by comsent, pleintiff, an sirersft surveyor
employed by the 2ir Depariment, seeks writs of Certioersri end
Injunction sgeinst the Publie Service Commission #nd t\he
Idrector of the Civil ivistion Administrstion, in respect of &
determinztion mzde by the Commission fo tramsfer him from his
position &% m::klénd $o & simlisr position 2% Pelmerston North.

In the sﬁwn&, plaintiff mplains thet, in hearing hils sppesl

Mmoo A

from ihat determinetion, the Public Service Bosrd of Mppesl
refused o heur certain svidence tendered by him, thus in effect
wrongly setiing & limit upon its jJuriediction. He ﬁharei’crc
elsins & writ of Mandenus directing the Bosrd to hesr the
gvidence, &£nd to esssume the Jurisdiction to consider the matter
winlch it raises;

Pleintiff hes st «ll mstericl times been euployed by
the Civil fvietion Division of the Alr Depzriment us &n ﬁrcra!‘t
surveyor &t Sucklend. He wes recrulted in England for A
smployzent in Hew Recland inm 1957, snd sinece Msy of thet yesr

 h&s been ststioned st ¥henuspel.  The esteblishment there

consists of one reglonel eirersft surveror (Xr. knaermn), one

senior aircraxt surveyor (Mr. fpperley) amé two aircraft surveyo



‘of vhom plaintiff iz one., It is comren ground thaAt pleintiff
is highly efficlent technicslly, &nd on &very sgore except one
his services to the Dép&rtment, by generel consent, leave nothing
to be desired. Thazt respect 13 his personsl relationshlp with
xi. tpperley, his imuediate superlor; snd it is on 2ccount of
thiag relationshlp that the Commission deeldad to trensfer him
te Pslmerston Horth, from which determination t&esa procesdings
toke thelr origin.

The dishermony between plsintiff snd Mr. Jpperley goes
beck &t lesst as far 2z June, 1960, wien Mr. ipperlay, having
111 thst tims been aquai 1n status with plaintdiff (though
pluintiff was, T think, in recelpt of s slightly higher sslary)
was eppointed to the position of senlor aireraft surveyor st
faekland. Plzintdff considered ihsat he should have been given
this post, and sppesled sgainst Nr. ipperleyts gppeintmenty but
his sppesl frlled. Sines that time 1t i3 comron groumd t}a'at
the relationship betwsen the two has deterioretad. Plaintiff
seys, in effeat, thst he is persscuted by Mr. fpperley, snd,
spart rm this, thst ixa is disturbed by inefficiency in the
latterts séministrationy Mr. fpperley, thah‘pmintifi’ goes clase
to lasubordination in msking things difficult for hin, snd in a
genersl lzek of co-opeérztion with hiz senior officer. The
situztion zt Mcklend is controlled, while Mr. fnderson is praesent
st the office, by his geniszlity szand teet in the poslition of
Regionel Afreraft Surveyor; bub he is compelled to zbsent
nimzelf cuite frequently from Juckland on visits (e.g. to 7Lj1)
which moy iast gven 28 long =g two or three woeks at & time, ind h
during these thsences the difficulties bhetween Mr. lpperley snd
pleintiff sre exscerbzted. The upshot of this history (to use
for the mcment z neutrsl term) was that the lommigsion zttesptad
to put zn end to vhst sesmed an 1ntslera$}.e gl tustion by
deteraining, on Qetober 6th, 1961, to trznafer plaintiff from

dnckland to zn eculvalent posit;on st Pelnerston Nerth,

Plaintiff mzde objection to this course, znd trasting
it in the first place &3 an sdminisirstive decision of the

Commmission vithin 1ts povers under Section 50 of the Publie



-3 -

Service Jct, 1912, he sppecled under Sectlon 9 of the Pudlie
Service imendment Act, 1951, with the lezve of the Cheimman,
to the Public Bervice Board of fppesl, on the gromné of
Sextreoréinery herdship®. ¥hen the gppeel cume on for hearing
before the Bozrd on Fovember 30th, 1961, plelntiff sought to
tender evidence ho zhcv‘ thet the incompetibiltty on acéaunt of
vhich he had sdultiedly been transferred, wes not due to amy
feult on his pert; but it ves submitted on behalf of the Public
Serviece Commission (réspoﬁr}ent on the sppesl) thet this evidence
wés inzdmissible, #s being irrelsvent to the issue of
®extrsordinery herdship®.  ifter heering srgument on this
.quesﬁon ‘Bhétﬂoar& reseﬁefx its devision thereon, zmné in zn orsl
decision éelivered on Februsry 6th, 1962, the Cheirman ruled thi
the evidenee on the mppesl must be confined $o ®metiers persens
to the »a;xpell&nit znté declined to receive the evidence vhiech
| plaintiff sought to tender. |

Pleintiff nov contends on the first sctlon that the
| dewminaﬁaix $o transfer him to Prlmerston Borth made by the
| 1eammission on October 6th wes not one which it wes vithin the
’paw&r of the Gtmmisxinn to nzke z8 & purely a&ainistr&tive
declsion under section $0. He contends thet mﬁt wes roslly
done was thet he was disciplined by transrming him to Palmers
North becmse ef & Yempersmental disaualifie&tian - ineonpeiibi
‘with Mr. kpperiey ~ #nd that such setion could be txekm by the
Comunission mxl}" elter first conducting the ingulry preseribed b
Seetion 11 of the Public Bervics Anendment bet, 1927. He
therefore cleims -

(&) That the determinstlion should be regsrdsd zs the
Tesult of zn inguiry, the prescribed form of which
wes never entered upon, end thet it should be the
subject of & writ of Certiorsri to cueshy oo

(b) Thet if 1t is to be regsrded es sn sduinistretive
decision, then it szhould be pronounced & nullity,
sinee. it wes made on grounds vhid: were not

eppropriste for such & decisiong andimerqfore '
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In the second setion he goes mot contend that he hes
any ground en which to stend if he succeeds on the first setion
in obtaining & vrit of Certioreri, In such eszse, of course, he
&t:;es not need the second sction st 8113 the originel decision
is guuhed &nd there is no need of mppesl. But iT the Court
should hold thet the decision of tne Commission was one made
séminlstretively and within the powers of the Commission end
bone fide, then plaintiff contends thut evidence as te the
history of the matter, mnd as to vhere the blszme lies on the
issue of incompatibility, shéuld be sdmitted before the Bozrd of
Appesl &s evidence of Pextrzordinsry herdship.®

I will deal with the second zetion firsi, for I think
thet it agy be wuite Shorﬁ.y disposed of. I #zm of the opinion
that the meening of the word Phardship® in the econtext in which
it 15 set in Section 9 of the Public Service imendment Aet, 1951
is confined to the results waich flow objectively from the
determinstion to transfer.’ ,If beczuse ér such & traunsfer zn

officer 1s faced
wnich hurt or injure hin more than would ordinarily be the zase

with results

similer transfers, then he may give evidence of such results =snd
the Boerd has Jurisdiction to hear him.k I de not think, howeve
thst the sense nf ithiéa under which en officer's mind may
lzbour, saen reflecting on the history of the situstion, is
metter which can properly be descrived ss ®herdship®, ané hence
I heve readily been sble to conciude thet the learned Chidrmsn
wes right in excluding the evidence tendered. Judgment iz the

- second sctisn will scgordingly be for defendents, -end plsintirrt

ela.;im for & writ of Mendamus will be disnissed, I will reserve
the costs of the astion.

The ruestlons in the first zetion are by no mesns tob
so aimply resolved. ¥hile it is obviously znd aémittedly v:ithi
the pover of the Commission to deternine on the transfer of any
officer from one pliece to znother for mo rezson (so far zs the
officer 48 personelly concerned) st &£li, regarding only (to cuot
Section 12 (14)) efficlency &nd economy in the Depariment, yet 1
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They zre: (1) Tne undisputed fact thet on Mey 3rd, 1961,
Hr. Joyee, ﬁa Chief Burveyor, visited the jucklend offies on
instructions from Head Offiee and interviewed pleintiff. The
ocezsion for the interview was & vomplsint made by plaintiff &
to zction tzken by Mr. Apperlejf {in the sbsence of Mr. snderso:
in sltering trsusport errengements proposed by pleointiff in
connection wiih é projected visit to the Bey of Plenty on
departmentzl business, ¥Without attemp¥ing to go into the
merits of this {ispute, it wes one sufficiently seriocus to
verrent the intervention of the Cniefl Surveyor. The importen
tspeet of the metbter wnmich werrants menticn hers is the result
of the invulry, vhich was sumned wp on Moy 7th in Nr. Joycels
written report to Heod 0ffice. I transeribe this verbvatim,
heving syself underlined eertsin pressges:

%6, Relerring to your direct cunestion of hether Mr.
Lindsiey is gatting ¢ fair Gesl 1 2m nr:t the apiniﬁn that
e ig #né these slieped grievsnces &re en 1
o¥n meking, DuTing this inte:rvisﬂ PEeT] on pravious
interviews regarding compleints 1 f£ind 14 most éirfienlt
to keep Mr. Idndsley to the point mnd when tisd down to
the setuel faots of the eczse be immedistely introdueces &
serles of red herrings in sn endesvour to zm:id the issue,

Bis mepner is st timss inselent.

7, It is aSfficult to meke sy worthhvhile recommendation:
in this case, ¥r. Lindsley is & good technieal officer bui
zppears 0 be unfortunste in his reln i

sircreft industry znd his feilow survevors. There ig mo
sioubt thet he is & d:Lc‘mrbigg influence in the kueckl zpd
office end vegion; this in turn is having en adverse gff:
on geod relztions betvween ,2l.4. zné the industry. I @
swere thaet the duties of ¢ sarvesvor cen be mort difficult
gnd frustrsting s»t times nsvertheless he should hzve the
ebility to uee tret 2nd discredlon snd by & friendly =nd
helpful sttitude peiy the confidence #pnd respect of the

opersior. nfortunst Mr« Lindsley dees mot eppesyr o
heve th:LS gift encé the only course open would be %o !:rggg
him to & speciglised position where he hisg po gontset wvit

the gu‘cﬁg &nd his guties confined to one pm-tiwlar fiel

Te HKr. Jayce‘a report there is appanéed, ‘epperently in the wr
of the I}enuty Commissioner, & noter-

#Cen you recommend the dutles to shich Lin&sley could md
should be trensferred?®

to ¥Which the insvwer was &dded in Mr, Joyeels writingt-
fonld be very sutteble s defects officer.™

{2) 1 now come to consider & report in writing med

AL A s mem ed 2velrl end . ey the
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sceusation of tmpermenmiar other aisquslifice:.tion, such s
to prevent the efficient an;i setisfectory performznce of his
duties, is made sgzinst axw Voi’!‘icez‘, he cennot be trensferred
hecwse'cf such en tccusetlon to mmother position or loerlity
pursuznt to Sectien 11 (3)(c)(iv) of the Public Service fmendmer
det, 1927, unleszs znd until the zecusstion sgsinst him hes been
the subject of & ecomplaint end inculry £z set out in Section 11.
This csse fulls between these two extremes, znd I am therefore
compelled to consider the evidence carefully, =nd then, having
found the faets, to decide now fer the Commicsion cen go in
determining upon & transfer sdulnistretively vhen one of the
reasons, or & peri of the sltuition, vhich brings sbout the
expediency of the tremsfer in the interests of efficliengy is &
mstter whieh could have bean maede the sub Jeet of & complzint
#nd lngulry under Bection 11, bul wes never so trested.

I mnst mv Mﬁrsss myself to the task of finding and
recording the fwts xmeezmry for my decision; bdbul in doing =o
will sedulously Maiﬁ eryiving =t or expressing my conclusion &
to the relstive merits of the two officers concemé& ip this
situstion, znd their respective sheres in the responsibility fo
bringing sbout t&;é situstion which hes arisen. In the view ¥
i heve i’ameé on t‘ne mmttsers to be decided in this esve, 1t wil
indesd de éesirmble thet I shszll express no opinion in these

 respects. Mapti.ng, merafora, £ deliberstely neutrsl sttitud
&s betveen the téopﬁ‘z.cers 2z to thisz cuestion, I find that by
Ootober, 1961, aéﬁsituatian hed developed betveen them in which
efficiency of the Depertment would have justified the Commissic
in decidling am%istraﬁvﬂy thet, en zecount of this situa‘tiox
end withoud neceisarny sttributing arg biame for it to one

officer or the at{er, one or other of them should be transfcrr«
By thst time sereml demonstreble events hed brought the ‘
ineompntibmuy @etween pleintiff #nd Mr. fpperley polintediy

before the }Ieaﬁ ‘%ﬂ‘ice of the Air Deperiment, znd before the

Public Servize ﬂéxmission, I will now refer to these events,

«md #n +ha doruments vhich they brought into existemce, in wni
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Burveyor (Mr. Joyce) deted July 14th, 1961, — two months lazter.
Its subject is ®Mr. Lindsley, Surveyor, fucklend Regionsl Office",
After referring to the Wentzgonistic attitude® of plaintiff
toverds the Benlor lireraft Surveyor, the report contimies;—

®ihe tempermmental incompatibility of this officer
hes been sz you know zppirent for the grezter part
of his service st this Regionsl 0ffiee znd ig
evidenced by verbel complsints ernressed bv operstors
znd engineers (i.e. a&s eonfirmed by you during your
recent visit to frdmore vhen you interviewed Aftken,
1iddell snd VWesteott.) .

The recommendrtion thet this offiecer be re-logsted

“ hes zpperred in the relevant snnuzl reports over &
period of yesars. '

It is beyond dispute thet his technicel sbility
is entirely sstisfactory, but it must be appreciated
thet his I1logicesl attdtude csn ne longer be condonsd.
It is imperstive in fzirness to 211 concerned thet he
be given the opportunity to resdjust his suileok through
the medium of & trensfer to & nev enpvirorment.®

(3) Tue next document which I select for mentlon is
the ver’ﬁam repcrt: of proceedings takmjplace on fugust 30th,.
Mr, Czllshan, a Head Bffice inspector, wes then visiting iucklmné
and he hzd been instructed by Hesd office %o inguire while st
2agklend into ®incidents reporied by Mr. Lindsley®. It was show
thet plaintiff hsé ecomplained in writing through his superior
officers sbout some Ltventy-seven matter;, in respect ol ezch anéd
#11 of whalch he présented Me compleaint sgzinst Mr. ipperley.
¥r., C&llehan szt at suecxlend on fugust 30th 2% 9 z.m., znd held
¥het paz'pm;:taé to he gn informal incuiry inte these matters. His
opening remerks haéa their signiﬁcj&nw and I will record timm:-—

n s meek: reneet & 00 .1,

ME., CLLLMER.-: I heve been instructed by the Pesrmenent

Hesé to investigste incldents reported by ¥r. Lindsley.

Meny ol these incidents concern the relstionship between

Mr. Lindsley znd Mr., gpperley, who is Senior preraft
Furveyor. I hsve cslled this meeting to zssist mé in
arriving #t the fzcts concerning these incidents. I heve - .
zsked for & representstive of the Publie fervice Commission's
office to be present, znd Mr. Coulzm iz zecting in this
respect. -

I heve before me & 1ist of occurrences which I wish to
be diszcussed =% this meeting., These nsy not represent &1l
the incidents goncerning the reletionship of Messrs.
Lindsley =nd fpperley. I regard them &5 sufficlent for
this neeting. ! ‘

¥
<k
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The procedure I propose to observe is %o resd out
& brief synopsis of the incident. I will e£ll on Hr.
Lindsley to explain in vwhst woy he eonsiders the
ocecurrence to have been irregulzr or dissdvantsgeous to
him. I will then ssk Hr. Apperley %o give his
explenction of the incldent. If necessary, I will ask
Hr. inderson to comment on incidents with which he nsy
--heve been personzlly concerned or on generzl argenisationzl
metters affecting 2ircrafi surveyors in this region.
¥e heve only & limited fime st our disposel., This
room is booked for the afternoon andé I wish to terminste.
the meeting zhout 11.30, I must therefore insist thet
discassion be confined to the partlculer incident under
reYiW.'
Mr. Csllshen wWos 58 good s hilsg word. Shortly before 11.15, vher
®ight of the twenty-seven meiters put forwerd by plazindiff had

been the subject of éiscusésion, he szidi-

€] do pot think I have here any other mstiers wnich mey

be ztiended 4o &t this meeting. Hr, Yindsley hog roised
cther matters, but they heve been investiguted end reports
Lre mailahle which ressonzbly estzblish the position.

8o unless, therefore, any of the periies here have eny
polnts specificslly which they would wish to reise, I will
declsre this meeting closed. Hr. Apperliey??®

®o this inguiry Mr. %ip}sérlq;' szild ®¥o%; so €id My. indersong
but pleintirs zttmjted 40 bring up some of the remsining matters
shich he had put forwsrd. There wes mo time left, however, 2nd
sfter axly = short ccnversation Mr., Cellehen mminataé the
proceedings, the eonclnding pert of the record reading:-

kRt &4 :rau have oy . additienal points, perheps I might
rzlse them with: you. I wlil declare this meeting
glosed., ‘ N

The meetinggconcluée:ﬁ st 11.15 g.m.¥

Mr. Cellshen then :a%ﬁe certsin further inculries and presented 2
report of thesze pm;eedings te Hesd Office, He polnted out;, ss
might heve been expected thzt the incidents desdt with at this
| meeting did not cover £11 those walch have been reported by
Lindzley. He thenj sgids %I think they provide however & fair
pleture of the type of thing Lindsley eoupleins sbout As |
Appendix (4) to tnis mivute I cttach my concluslons sbout the
eight incidents disémssaﬁ a2t the meeting and sbout eight
edditiona) 'iixciégntgs, detzils of which zre on the sppropriste

fiies.® His ’overéil conglusions werei~

-
3
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"Lindsley is convinced thet he is getting & rav degl

from fpperley znd indirectly 2Anderson. Certsinly

the relations between him snd the latter two are very
strained, end it is likely thzt Lindslerts persistent
attmpts to belittle Spperley heve prejudiced these

two officers sgainet him., I sav, however, no direct
gvidence of any victimlisation of Lindslw, &nd the
sttitude of his tw senlor officers sppezrs to hove been
punctliiliously eorrect. I think the stuge his now been
resched vhere there 1s 14i3tle possibility of schieving &
normal working relatlonshlp between these three people.

Oversll I sm not dupresszed with the incidentz ralsed
by Lindsley. fpperley and fnderson hzve ected corrsctly
end within thelr suthority. ipperler's omission referred
$o in item 4 zppesrs t¢ heve been due to insdvertence.

The one polnt on vhich Lindsley might have some grounds

for complaint is the fszeot thet fpperleyts eritlicisms of
him (refer items 9 znd 10} were not drawn to hig sttention
&t the time. This procedure should be observed in future.

&nd he rmude the followling recommendstionse~

8(1) That Lindsley be brought o Vellington end informed by
D.Cot. End B,C, 2lr that -

(2) his compizints uné allegatians have been
thoroughly iavestigeied and that Mr. fpperley
hae acted correctly end within his suthority.
Mr. Mpperleyls eomission to pess on & memorandum
on file 627411 releting to & Fletcher ﬁefeet

: omrmﬁ inzdvertently. ,

{b) that the Department now regards these incidents
&8 having been fully sired, sud the mziters
concerned &re now to be treatafi zs elosed.

(¢) thet Lindsley's compluints sppesr in sggregete
© 33 &n abttenpt to belitile Mr. dpperley's
repubation, &nd thst this mode of conduet if
‘persisted in will be dezlt with by ﬁisei;:linezy
actien. ‘
(2) That Lin:mlea be recuested to explain in writing the
- gircunstznces murrounding & letter he hss in his
posseesion from Reypolds, He should be told that
sesing he has reised the matter officially by showing
"1t to the Office Inspector and by keeping 1% with other
official records in his custody, he should subamlt it to
the Permengnt Hesd, together with his explsnstion zs to
sy he has kept the ietter in this particuler wey.

(3) That I.‘..nds.}.ey be trensferred to snother district.”

it this ;tage, then, pleintiff hed mede & nmber of
ecompleints agsinsi’éﬁr. Apperley; Mr., Csllshen hed inguired into
some of these in p%.ain‘ciff‘s preseace, znd into others without
his being present;? end he had found that there was Mittle
possibilily of a‘ché.wing & normal working relationship betveen
these three peopléé‘ {pleintiff, inderson and .I;ppvzfrlegr) and had
recomnended thet pimint&ff should be "notified thzt this mode of

mamitiad 4 € nowet -tisa 4n i1 he deslt with bv diasminliinsre setio:



ant hed recommended, in sddition, theat in sny esse pleintir!
should be transferred to snother district. %his report iz
dsted Beptember 7th, 1961. ,

{4) Toe first of the finol file of documents to vaieh
I wish to refer is deted Beptember 15th, 1961 — eight deys lzter.
Thie is & letter from Hr. Joyeekto £.,Co Mr end is in the
follovwing téms:-

*reference is mude to our disecussions on the shove
sub ject this duy:

1 o mot wish to upset the present happy relations
ef 2wl stslf &1 H.G. or the Centrel and Sou ern
Feglionzl Gffices.

It iz therefore proposed thet Mr. Lindsley be
transferred to Palmerston Rorth.

There is &t present one Surveyer in the Prlmerston
North office wnoc covers £1l1 survey dutles on the ¥Fast
Cosst of the North Islsné (from Primerston North to
Gisborne). Over recent yecrs the ¥West Cosst (from
Palmerston Horth to New Plymouth) hszs been controlled
by & Burveyor i‘m the Wellington Heglonazl Offlce.

The adﬁiﬂan of 5 further Surveyor &t Palmerston
Horth to underteke survey duties in the ¥esi Coazst
sector will obviste & eongidersble smount of ¥ ﬁaaﬁ'
travelling time from ¥ellington.

In ‘&&ﬁition, it will bring the sirengih of the
Pelmerston Jorth office up Yo Estsblishment.

Onfortunstely, it will be most difficult do
Iamedlately fill the vageney creatsd in the fucklend
office. :

I regrei this %111l heve to walt untll & suitsbly
cualiﬁad snd relia&}le applicwt is found.®

It 4s clesr fronm tnis that on Beptember 15th it wes now flresdy
definitely proposed '%hstzalaintiff shonld be trensferred to
Pelnsrston Korth. On Getober 16th he wes given formil notice by
t-.b.e &mnmisslon of his trensfer; & eopy of ﬁzis letter, ¥nich I
need zmt transcrive, is annez&d to the affidevit of Hr. Hse.
On Novezber 15th = mrther letier, to vaieh Mr. O'Plynn sttached
some importsnce, W&s ;received by Head Offlce Trom the Palmerston
Horth office — it sn&mts to & local protest sgzinst the
gppointment of plain‘éirf to Palmerston Horth, wnd iz perhaps
worth transceribing. ; | It is in the followving termss-

%

Ui th reference 'to Memo 4/4./4543 duted 16th Oetobor,

1961, under which this office has been edvised of
*ha nnncﬂh{?ifv af thea trenefor of ¥Mr. F. TiAindglev
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In view of the difficulty in secommodation &t
this office end other problems whileh could arise
out of such & trensfer, it is suggesied the
Mrworithiness Section sre ssked o give considersiion
to the opening of au offiece in elther Vengenni or
Eev Plymouth znd thet Mr. Lindsley's trensfer, if
effective, is to elther one or the other tovns snd
thet &5 his duties will be eonfined to this section
ol the Forth Islend, J.s. Waangenui to Hew Plymouth,
they would be more ari’icien“aly gischarged 1f he were
1o be stotlioned in one of these cenbres zs suggested.?

'.L'here i= & furmer memorindun endorsed upon it by Head O0fTice o

!‘ollawsz-

®r.C. 4, considers that reply should Pe that the motter
should be raised, if redily necesssry, after the event
of trensfer.®? ‘

From the dhove documents wnd ihie orsl evideuce shiieh

wes given before me, I find the following frotsi-

(1) There was & situstlon betveen plaintiff ana ¥r.
dpperley wnlch wulé in itself have been sufficient to justify
the conclusion thet, in the interests of ihe efficiency of tme
Depertment, one or other should be trensferred as soon &5 &
convenient trm@ar could be arranzed.

(2} Thers is no evidence thet =3y sugpestien was ever
mede {except by ig;lain'biff) zt Hosd @ffice that the faili
responsible Tor }:his situstion might be ot the door of ipperley.

2 2&:;; i}apwtmant‘s senior officers consistently
blasned plﬂntifi‘é ex:clusiv&ly for tﬁ& situstion.

& lm full imguivy, snd certainly no incuiry by the
ﬁnmmissian in 'l:ha form presmtaa by the stetute, wes held w3 to
the relstive ahares in blsme which might héve bsen stiridbuted
pleintiff ond ‘hcs Mr. ipperley (X digress at this point to sgy &
g metter of levw !t.haz‘!; unless diseclplinery sction was proposed it
was not necessary to koléd #n incuiry).. In so far ss Nr.
Cxlichun's inuuiry eould be xald to Justify fsetusl wnca.nsiana
attributing miscommct or blame to pleintiff, 44 is clesr that
pleintiff wes nevar given & chance to present his case on nore
than & psrt of t}}e netters complsined of by him{ moreover, the
forn of Mr. Césliahan's inquiry wes an investigstion into

-~ 4 = e LR e A LY e sl e smevvAcsamad wanawnd
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edversely edverting to pleintiff, wes mazde vithout amy specifi
chzrge hetIng been made \aga;inst’ him,

' (5 Yiﬁout sy formzl lucuiry, therefors, the
Deperiment!s Tile contalnadi~

() On and after Mey 12th, z report from Hr. Joyee
that plaintiff wes %z disturbing influence in
the fucklend office &nd region® andéd thzt ®his
menmer 1s &t times insolent®; this report
goniszined £ recomugndsilon that plaintiff should
be transferred from fuckland endé it wzs minuted
by the IL,C. Air, to whom it wer recomsended thet
plaintiff should be trensferred to the position
of defects officer {2t ¥Wellington).

{b) On ené zftier July 14th & recort from Mr, inderson

gompleining of the *tewpersmentz)l incompatibiiity®

of plelntiff «nd of hiz Teonsistantly hostile
attitude™ to Mr. rpperiey. The use of the words
*temperomentsl Ineompstldility™ muy be regarded zs
significsnt if compared with the wording of

Section 11 (1){(e) of thae Public Service imendment

sut, 1927. It uey be mentloned thet Hr. inderseon's
report vhen yeferring to Yiesperoaentsl ineompstibiitity!
nust be considered &8 golng farther Phen reflerring
merely to the situstion between plaintiff mnd Mr.
ipperlay, for Mr. fnderson in the psrsgravh dedding
with this metter refers %0 = conversatlion shich his
ghief hzd hed in the s=me yregerd with three enginesrs
-8t Arédnore, &S an exsmdlie of plzxiatiffts geners)
tenpermaentel incompetibility {with persons outside
the Pepzriment). This wes zlso Mr. Joyeels personzl
view, && msy Ye seen from the referemces in his report
of ¥Hoy 7Tih, to pleintiff's *unfortumnte reletions with
the sircralt industry®,end his feilure to gainy ®ihe
econfidence #nd respect of the operstor® shich is
alleged by both officers is, guite Ipparently, more
then more Inccwpeiibilliy between plaintiff and Mr,
doporiey; it is consistently suggested ggiinst
plaeintif{ that he ie temperasmentsily incepible of
madnteiniag good relations with sireraft operstors und
angincers ouislde the Depsrimunt. .

{c) On end aiéter Beptember 7th ¥Mr. Cellshen's rre;;ort in
which be conciuded thit there wes 1itile possibility
of schieving norasl working relstionshilp between the
threc pwggzlgz coneerned in the xé‘,*.port.
Mr. Czllzhan mxécluded witn & recommencdotion thst plaintifs
should be trmsf;zrre& to inother distriet. The report treste
pleintiffts eomp%.aints {(on only some of which he hed been
sccorded sny he&i;r*ing by Hr. Crllshen) as ®sppesring in the
apgregete as snfattanpt to i}elit.tlexr. ‘apparle)?‘g rcputatian".
It was rsmmand}ad thet pleintiff should be told thaf this wss
how the matter appesred st Hesd Office, snd should be told tha
winis mode of acx;;duct if persisted in will be deslt wita by
Msciplinar;‘r actiion”. (1t should be added thet Hr. Cellehen
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explein in writing® his possession of = letter wnich, by the
evidence before me, appeered to be & private 1ettar‘ written to
hinm by someone ouiside the Deperiment befors he ever came to Hew
Zerlsnd;y ‘whet right Mr. Callshan hed to report upon this letter,
tnd to treet it &5 & metier for censure wis not obvious to me.)

I wss invited by Mr. G'Flynn to find 28 = motter of
inference from the evidenee thezt the position zt Palmerston Horth
to vhich plaintiff was %iransferred® had ne resl existence, ind
hed been mamufectured for the purposes of transferﬂng‘plainﬁff
from fucklend., On the evidence before me I cammoil so find, It
is deposed thst the vaesngy existed on peper, =zné I must accept
this evidence. At the seme time it 1= clewr thet nothing was
being done sbout f1lling this psper vacancy until it became
ezpedient to transfer pleintiff{ somevhere — anyunere; =nd indeeéd
the leiter from Pilmerston Borih shows how little he was needed
there. Mr. Joyce's memorsndum shows, on the other hend, hov his
services {es &istinet from his socdety) would be missed et
fackisnd, But despite these logicslly relevent mstters, I m
msble setisfactorily to drew smy positive inference thet there
wes mo veoiney st Palmerston ¥orth. Though the facts may
present something ;nz’ the éppeai'mca of =z nsmfsetured vacenegy, I
sccept the daparu@'mwx testimony, end hold thst pleintirfts
treasfer to his xié?v position, if determined bone fide znd
sdpinistretively, ws & trensfer which the Comuission was sble

But mfitao determined? Yt wes submitted by ¥r.
Bein en the faetszf’tbnt, even in the iace of the fsictual findings
waich are outlineé &bove, ‘the Commiszion had pover to s&y: Ve
disregerd exy mat%ara of compleint sppeering on pleintifi?s file
and transfer him iéminlstratively in the interaests of efficiency
to Pslmerston ﬂar&h. Indeed, s3id Mr. Baln, if the Pepartment
hed to hold &n :uwuix:y every time & eomplsint wsas raceived sbout
sy officer, there would be no end to the dbusiness, I accept
this lsst whmission. It is in oy opinion conpetent i‘or the
LCommission, with »g complzint shout &n ofﬁcer on the file whlch

O VN W,



- Commission 1s substantielly infiuenced by the complaints

Couv\dl \)k %\\L’ S‘\\J&CSV %S" é\\&uﬁ‘\f\’\mkl (z\c\‘\“”\) \:)C\s -{“" f":\V Sy“‘\\ N
compleint on one side and, bone fide, for purely zdministrztive

reasons, witbout regerd %o the compleint, ‘to trensfer him to
znother office; but in my opinion 1f in meking 1ts decision ths

S.‘rt\*"\-\“m
recorded on the Tile, it must, by the procedure whien the st\atu‘
Cbn\Y r\iv\-\

prescribes in thet regsrd, confront the officer with the complel
anf give him & chenee to cleer hinmgelf of iheat vwith which he is
chargeﬁ. ’

Section 11 of the Public Seryice fmendment let, 1927,
mskes specific statutory prevision for Vthe cese of en officer
pgrinst whon there is made some compleint In respeect of vhicdh
certain penslties sre contesplated. It conteins the followving
provisionss—

11+ (1) The provizions of this section 2s to compleints

'~ znd charges sgzinst officers, and the pensltles

or other conseguences thereofl, shall zpply with
respeect to any officer Who « o o « o o

(e) is mot qualified, either tempermmentzlly
or othervise, for the efficient snd
satisfectory perfoemences of the dutlies
of his office. :

Sub-section (2) desls with complsints of & minor neture, nd
then in subsection (3) graver compleints wre dezlt wiih thuss~-

(3) ¥here gim@ & complaint or cherge is mede cgednst
sny officer got being the permanent hesd of &
dep ar‘hn;mt) e folloving provisions shell apply:-

{8) The officer concerned shell be forthwith

"7 furnished by the permament head with & sopy
of the complzint or charge, znd shzll, by
notiee in writing, be required to state in
writing, within & resson:zble time to be
specified in the motiee, vhether he admits
or denles the truth of the eomplaint or
chérge, snd shall also be recuired to glve
to 1the pemznent heed in writing such
explanstion »s he nmay wish to give with
respect to the subject-matier of the compleint
oY icharge. If & denlsl of the complsint or
cherge 1s not mede within the required time
the officer shzll be desmed %o hsve zdmitted
the truth thereof. :

(t) The permenent heed shell forwerd to the
(Commission) the complzint or charge snd the
replies thereto, together sith his own report
on the mztter snd such other rgorts, &8 he msy
hive obisined, snd the (Commission) shall

 thereupon proceet to consider &nd detsrmins the
mztter,

# %2 malas L A lar L8 Al mmmni eSSt oAn shoree 4



(Comuission), after considerstion of the
reports relating to the compleint or cherge
nd eny reply or explenstion furnished by the
officer, and after such further investigstion
or inquiry (1f =ny) es (i1t) deems necesssry,
de matisfied s to the truth of the eomplsint
er chzrge, (it) mzy, subject to zny right of
#ppesl tonferred on the officer by this 2ct, -

(1) cCzutlon or reprimend the officer, or
deprive hinm of his annusl or other lezve
ef sbsence during or in respect of ¢

- specified psriod; or
(i1) Order to be Geducted by wey of penzlty
from the sxleyy of such offieer such sum
as (it) deems fit; or -
(111) ¥M:ke s reduetion in the clsesifiecstion
znd rete of salsry of the efficer, or in

either such elassiTicetion or rote of
salary; or

{iv) Transfer the officer to some other office
or leeclity, vhich trensfer miy be in
xddition to #zny other lzwful penslty; or
{v) Disniss the officer from the Public Service
or recuire him 4o resign within & specified
tine {4n shich cese the officer shsll be
deemed to be dismlssed unless he so resigns).
It will be seen tiisst the section sppiles Bo compleints sgeinst
officers #nd the pensliies or other consecuences thereof; aad
that one of the complaints fo vhieh the mection zpplies is en
gliegztion that the officer im not gnalified tempersmentelly
for the sstisfactory performsnce of his duties, One of the

LORSBUULDERS, mrégvar, or penalties, vhich the section

- preseribes =5 2 p:{ksible consenuence of this econplaint is that

the officer may ’he trensferred to some other office or locality.

1t W§$M£iot contended by Mr., Bzin, ss I snderstood his
ergunent, that th:f sttitude of plzdntiff towerds Mr. Apperiey
could not be ssid 3t:«:: zmmount to & tempersmentszl disguzlifiestion
for which 1t smulrf heve been posszible to disegipline him under
Bection 11 (). i!:ndeed, it seemed to me @ifficult for Mr. Bsin
to improve his caéie by & contention of this kind, for if he '
attempted ao“ to m?mit, his srgument eould (sé it ‘sems to me)
be founded only on the subnission thet pleintiffis sttitude

~ towsrds his 1mmedi§zte supeﬁor vas not & matter of tempermment

covered by sectim{i:ﬁ (e), bectuse it involved a deliberate end
viiful eourse of eégnduct. fuch & suwbmiegsion must at once bring
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sub-gsections of Section 11, #nd hence the csse for defendents
camnot be improved by the submission. I therefore thought

that Nr. Bein could not escspe from Mr. 0'Fiynn's submission thet
vhttever viev were takmx of the compleints sgeinst plaintiff =s
they eppezred on the deparimentsl file, they must fit elther
Section 11 (e) or else some other sub-section of Section 11 —
which, is immsterisl.

’ - I have come o the conelusion, not without serious
thought, that the specizl faucls proved in the p&asent gse
preciude & finding thst the Cammissién's zetion in trensferring
pluintiff to Psimersion Horth wes one to whieh 1t eould heve been
brought in & purely zdmimistretive way, not heving first
sttributed to plaintiff the exclusive, or prinecipesl, bleome for
the situsztion whieh had zrisen st fucklend, I ecmnot bring
myself to Tind that this wos in fset & cese in which the
Comnigsion ssld simply: Here is o situszition in which two
officers sre found te be incompstidle; let us therefore
determine, pnreiy &8 & mstter of efficlency, vhich one is to be
trznsferred. If this had been done, plzintiff would heve hsd
no remedy; both Lampbell v, Holmes, 1949, N.Z.L.R. 949, znd
Dbeynzer v. Compbell &k Others, 1950, “ﬂ.Z.‘I:.K. 790, sre zutheriiies
for this. But here the file vhich the Commission had befere 1t
hzd pre-Judged the CESE. ¥eus it hunsniy possible for the
Comuission to ﬁisz}agarﬁ the ﬁreiimimzy conclusion to vhich the
Deprriment hid slreedy come — that plsintiff should be transferre
enyvhere, =0 leng;és he did not stey at Jucklsnd — becsuse of &
situstion which his teaperanentzl déissbility hed brought sbout?

I remind myselfl of the words of Gresson, J. in ithe course of his
Sudgment in Deynrzerts ecsse et p. BT -

*Phe affidevit (of the Commission) deposes to the
action heving been ttken 'solely on tha grounds of
the efficienty of the Public Servicet!, ss well 1t
megy have been, but this 15 & mere verbsl nlcety,
gince the Comuission was prompted by doubis &s to
gppellant?s rellability tsciisloctorily! to perfora
the duties of the office he held, snd 50 involved &
finding that he was lacking in the respectz set ount
in the psrsgraph. He wes, therefore, by virtue of
8. 11, entitlied to the benefit of the progedure

L »

therein proviced. .,




Yo

'apinien nnl;r Gz;ewon,

ehe iudmnant ci’ Gr&ason, J’. in M}s cme, from
mieh I hwe just qm%ed & pws&ge, wes adoptod by Kutchison, Je
in his Jungment. ‘ I rmeﬁ‘uer, m culii‘ﬁv, that h: ﬂm two

jncigments i:he tw Judges vore expres:ing & vimr on tha male |
case vhich railed :ha fhe eam,rt of Appeal. | mat eonrt wss

,equnll;y &ivided, and in t:he rasnlt the view ot B'Lemy, C.Z. end

ﬁnlay, J. prevailad since tnm' supporteﬁ ‘bha mnclnzion (but
mt tne ’mole reamung) of narthmrt, J. in tm eam below.
But the gaint on uhiah tae court dividaﬂ was ana mi&: daes not
uise in this cam at all - vi:. amather 'ﬁhe éiaqualific&tion
ellaagead agsinst a;:pellant“ : |
ﬁnd Finlay, .x. ;m the Court or' #ppecl, «mui mmmn, 3. 1n the

‘s a taapermental ona. M:':‘I'Lenry, Code

court ‘bsslow, were or the cpinion ﬂmt it wes mt, mﬁ hsm:e: met
there ams o gmuna f.m Hhich té:\e appallmt there n:mld ask :!’csr an
:lnmizy. &rasson, 3. anﬁ Butahison, N tzmught ﬁmt it was 2
temgarmmtel dizqualiﬁcaﬁon vaieh w&s wmplainaﬁ 01‘, and
sould '“hm'a’given appel‘lant sn inc;ﬂiry’ b In tﬁis ﬁivisinﬁ 01‘

3. e Bn%ehison, ‘o g
:thﬁ paint on vhich ‘I

can::id&ryin tha eaum;e of i:hair sndgmants‘

i
K &w;t ES2

'tﬁink thig ‘eEse hu'm; “xix. tlw vaﬁdity xot a dataminaﬁan to

ni'cmstanﬁes n i;re&tinx the e;xprxsseé v;ewa or Gresson, J. and

Butahison, J;, mt as part or dissenting Juégments, lmt simply &5

fellav. .
e I = mt ﬂisposeé to mu}at in this naxe, a;mr wore thsn“

ala ﬂresmn, Fa 1n w‘s casa, taat the prmary ‘sdm of the

Qemmiszdmn in the aetion it tock was tc promote the erriciency
of tne sarviee; :Ln thé eise before me the arficiency or the

service demanded Jnt least that eanslderat&an shoulr.‘. ‘be given ta

trmarerring one af‘ ‘u‘t man tha Commission .
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had e.lraﬁdy been determined, and the _ENEVWEY Wes on the file.

Hid an inquiry under £. 11 been duly held, then," even L L
plaintiﬂ‘ haﬁ been acquit‘hea of z11 blase for the simatinn &t
)uckland, it might ‘doubtl ees still have been mpetmt'tfur tne
@cm\mi::sion to tremsfer him to Pelmerston Horth by an' 4°
aéninistrative bctian parfameﬁ simply in the 1nterestﬁ or
cfficimcy. But in makﬁ.ng such =n &ﬁm&niatratim decision

the cammissicn wnlé have had 'berore 1t the result of the
inquiz:y; by t}m ﬁecision it muln have determined o’ ‘t:ransrar the
ylaintirr o Palmerston Forth in @i‘hﬁ ‘of the fzct thet he wes
blmeless - & Very éilfferent matter from trnnsrerring him en

the ground thet he was blamevorthy. In my cpiniqn ﬁw;
Deportment 1s required by Sectlon 11, vhere = ’n‘z‘:zmp’laix‘;t”or the
kind specified in the section 1s recelved, elither o ;‘:‘ellmr the
proceaure -mich the stetule prescribes for the officeris
protection, or alae ¥ trest the mplaint 34 u:amrﬂ:y of serious
imesdgaﬁon. V fin the lztter ease it ney no Soubt muﬂmes
h@pm thet t}w ﬁeparhmmtel file relative to 31;&2‘:1::3 mﬁ
appain‘hants ney still eantain some refarmea 4o the mplaint
snich hes bem lzié on one sida. If this is the case, hqvmer,
then AT any sebion is %sken comceruing the officer vhich would be
| appmpriz.te 88 B nozwecuenca of his heving been held gulity of
the tharge aged.nst him, it ui_u lezve the door open tc *rne
- conelusion that the so—celled ®edniplistrztive sctlion® micn is

‘ taken o msure efi‘iciency* is disciplinary ection unéer snather
n=me. %hether 'tnis is held to be 30 or not will be = matter o
"be declded on the :{‘acts of eazch perticulsr csase, the onus, I thinl
being on the ofi‘ieer to prove tnst in fTeect digeiplinery sction he
been ‘hzkezx agaa.nst him.

In the m&se before me I haldé thet this onus has been
discharged, wnd that thc: Commission, with me casa pre-}uuged .
agsd.nst plnini:iff sd.thcut #ny proper inguiry, uetermin&d upon
his trmsrer in canseuuence af the department's conelusion &8 to
his hlmomrminesﬁ. Tois setion the Comnission wss not entitle
to texe &r an admi?nistrative matter, for in effect it diseiplined
T -mn being so, the purported administrative decist
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©f the Commission wes & nullity, znd pleintiff i1s consecuently

entitled to sn injunction restreining the Commission from

[T

errrying 4¢s docislen into effect. Tne perties ssked me in
the event of my coming te this conclusion to reserve the
guestion of Lertiorarl, sz certsin legsl submissions remsined
vumpresanted o mem‘o,‘n this peint st the ead of & long hesring.
‘Y therefore reserve leavs m‘bom parties o submiy, if
NetessaTy, argxment es to vhether & writ of Certioreri should

. &lso Assue. I #lso i‘es@we &11 guesitions of eosts on both

setions.

—

lieitors:

| ¥. D. 0'Fiyon, ¥Wellington, for Pleintiff.

i Gmwn Law uffiué, meklmﬁ, for Deisndznts.




