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DGMENT OF MOLLER, J

Prior to 1958

called "the bankrupt") was a garage-proprietor in Rotorua,and,
in 1958, he decided to form his business into a orivate
company. This company, Hannahs Pay Garage Ltd. (hereinafter
called "the company”),was registered on 3lst July 1958 with a
nominal capital of &4,000 divided into 4,000 shares of £1 each.

Of these the bankrupt he

Yot
)

999, the remaining share being

held by an accountant called Burnett. The company went into

voluntary ligquidetion on 2nd March 1964, and Wy A, Davis, a

public accountant in Rotorua, is now the liguida

At the time the company was formed one of the assets in the

bankrupt's

Jeiness was a section of

Land upon wi the gar age

buildings were erected: and, on 20th May 1964, the bankrupt



signed a

property to the
transfer being registered on 7th August of

On 4th June 1965 the bankrupt was adjudic
as the result of a creditors' petition, and
My Davis, as liguidator of the company, fil
Official Assignee a proof of debt in the ba
in respect of the sum of £4613: 17: 10d.

ebt came to he owing was sho

of account which set out the financial deal
bankrupt and the company and which was atta
In an affidavit filed in these proceading
says that, at the time of the formation of
bankrupt's instructions to him were that th
to take over the business and the assets" o

business and "to assume the liabilities .

..

concern,. " He adds that the assets to bhe t

include "the land and the garage building®
opened up books for the company, adopting
approval of the bankrupt, the hook value of
they appeared in the bankrupt’'s balance she
as the price at which they were to be acqui

£6391: 1: 10d., and the evidence shows clea

and bulldings accounted for £3198: 4: 9d. o

written agreement for the sale and purchase
was ever entsred into beltween the bankrupt

or hetween him and a trustee for a company

7

1 )

cash payment was made by the company to the

respect of them, and the bankrupt made no ¢

The way in which

company, this
that year.

ated bankrupt
, on 1loth June,
ed with the

nkrupt's estate

wrt in a statement

ings between the

ched to the proof.
gs, Mr BPurnett

the company, the

e company "was

£ the bankruptis

....3% @ going

taken over were to

Mr Furnett then
with the full

the assets as

et at 3let July 1958

red. The total was

arly that the land

of these assets
and the company,

»
1
i

to be formed. No
bankrupt in

ash payment to the

company for the 3999 shares that he recelved.

Because of these dealings the statement

of account

attached to the proof of debt begins by crediting the bankrupt

with the sum of £6391: 1: 10d., from which

deducted the lia

taken over at the

these items are shown as having reference to the year 1058

e

The bankrupt remained as an emplovee of the

are then

same time. All

company, and for



he

S

the vear ended 1959, i

thdrawal

t credited with any

In the vear ended 3lst March 1960, he

N
We

Withdrawals™, but credited with salavy

following two vears the picture is the

3

was no dividend. In the vear ended 31

T
kS
w

again a matter of debiting the bank

TUp
and crediting him with salary, dividen

He is finally debited with "Zash Wi

credits, in respect of the period from

11th March 1964, At this point the st

owing to the company of £3368: 17: 9d.

remaining employed by the company, the

busine his as a

(f‘

own account loggi

EX

seems, from time to time purchased a n

requirements in this connexion from th

his he was indebted

to

the company

£1245: 0 1d.

The two I have

added together, make £4613:

proof of debt.
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notice of motion in which 1t seek
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wever, while
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amount shown in th
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the extent of the
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Act 1908 reversing the decision of the Rcaoondont
dated the 24th dav of February 1966 TC}OCL ing the
Proof of Debt f ed bv the Appellant for £4, 613.17.10.
dated the l6th day of June 1065........."

C)

In the alternative, the company asks for an order amending
the proof if, in the circumstances disclosed by the evidence,
hat should be the proper thing to do. In view of the decision
that 1 have reached on the first cquestion [ have found it

unnecessary to consider this alternative praver.

a3

The application initially came hefore me at Hamilton on

L4th September 19066, Mr Bishop then appeared for the company
and Mr Jamleson for the Official Assianee. After the hearing
had progressed for some considerable time, it hecame ohvious

to me, and to Counsel, that it would be unwise for me to attempt
b * I

a decision on the evidence as it then stood, recause

D

many important matters either not directly touched

fidavit then filed, or referred to in it only as
earsay, which might or might not have been

also seemed that more satisfactory evidence

nable, and it was therefore agreed that the matter

1 T

idavits to he filed.

ragiag
L

should he adiourned to enable further af
This was done, and the hearing was continued on 26th Afugust of
this year. The new affidavits seem to supply all that the

garlier one had not; and, on this occasion, Mr. BEishor

9

ain

”O

a

-~
£

appeared for the company, but Mr Sandford appeared for the

Official signee.
At the very heginning of the first hearing, when it was
abundantly clear that the Official Assignee was strongly

oprosing the company's application, Mr, Jamieson conceded that

Lo

his client was bound by the grounds set out in his notice of

rejection, =»2nd that he had therefore to confine his defence of

the

Assignee’s action to the transaction between the

bankTupt and the company involving the "garage vremises and land"

to me that the provisions of section 101 of the
Bankruptey Act 1908 meke this a very proper concession.

At the second hearing a vether unusual procedure was

. :

the Court

adopted, hecause Mr Sandford immediately indica

'

at he would be in considerable difficulty in attempting to

ey

s

justify some, at least, of the grounds of objections and he



>,

therefore suggested that he should hegin, sin ce

Bishop

3

would then know exactly what he had to answer, and the hearing
would, undoubtedly, be considerably shortened. WMr Bishop,
needless to say, readily agreed to this course of action, and
I am as grateful as he no doubt was to Mr Sandbrd for his

very vealistic approach to the issues involved in the
application,

P

The result of this was that Mr Sandbrd freely admitted

1

that he could not say anything to support the first ground of

rejection. He pointed oul that the statement attached to the

oreof of debt showed that, at the outset in 1958, the bankrupt

I

was credited with the sum of £6391: 1: 10d. as the value of his

)

assets sold to the company, and he then

evidence which showed that, of this sum £31¢8: 4: 9d. was in
*

respect of the garage buillding and land.

then passed to the second around, which

it

3

alleged that "no valid agreement” existed "entitling the

Company to a transfer of the .....garage premises and land
from the bankrupt”. It is clear, of course, that there was no
written agreement between the bankrupt and the company for the
sale and purchase of these assets; but Mr Sandford conceded

that writing was necessary only to make such an agreement
enforceable by action, and that, for the purposes of this case,
it would be sufficient if{ the company could show that there
was, in fact, an oral agreement in pursuance of which the

o~

subsequent memorandum of transfer was signed and registered.

Sandford then analysed very fairly and accurately those

,.x i

parts of the affidavits that had a hearing upon the question

- N

whether or not such an oral agreement existed. [ am not

~

going into the details of this evidence, and content myself

e

with sayving that I am cquite satisfied that, when the company

was formed, such an agreement certainly was made

However, Mr Sandford did not leave it at that, hecause

3

he felt bound, on his instructions, to invite the Court to give



¢

consideration to certain subsidiary arguments.

The first of these was that there was no valld agreement

was no consideration. bWy Sandford realised that,
in view of the evidence, he could not expect this submission to
he upheld. The second was that the consideration was
inadequate. Once again, on an analysis of the affidavits,

Mr Sandford felt that this contention could not be supported,

With mespect I entirely agree with the views

eUPTES

in breach of section

75 of the BPankruotcy Act, which, for Wr Sandord's purposes,

as follows:

Any settlement of property, not beling
before and in consideration of marri
favour of a purchaser on
for valuabl

ne, or
incumbrancer in gc

& COﬁ;LdCXanOﬂ, or a Sqtilemﬂﬂ\
for the ‘e o children of the
i hao acorued to the settlor
of iaiﬁ

meUQL
LG of

(a) Shall,
under

such

o~
fox
-
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The argument here

evidence showed that the transaction was "made in favour of a

purchaser .....in good T

anad for valuable

[

However, I think it could well bhe that the submission would
have to be rTejected on another ground. Mr Sandford hased his
argument upon the fact that the transfer was registered on

7th August 1964, the bankrupt being adjudicated on 4th June

1965, He therefore submitted that the order of

Tjudication

was made within one year "after the date® of the transaction.

But as T have just indicated the adjiudication must Take place
Twithin one vear after the date of such settlement", and this
transfer was signed on 20th May 1964, so that it could he
argued that the period of one vear had expired by about a

fortnight before the adjudication took place I do not
pressly decide this point, but it seems to me that the
correct date for consideration in this case is that of the
execution of the transter, and not that of its registration.

I take the view that, for the reasons I have given, the
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