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JUDGHEBRT -OF WILD C.J.

This 41z & cuge shated by the Ideensing Uentrol
Comupdosion on & guestlion of leaw enly. It srises on #0040 of
the Sale of Liguor Aet 1088 whieh, spesking gemerally, pronibits
the sale or eomsumpdtlon of Liower opn lleesssd prenises sutalde
the authorised hours, but allovs certain wxempbiome, One of
the exemptions is in ss.(7) whieh is:

#(%} Nothing in this section shell apply

o the gupply of dlouoy without chavge and by
wey of hogpltality to, or the consumption of
Liguor so supolled by =

() Any bons flde guest of sny lodger; while
he ig dn the compsny of the lodpery oy

(p) - dny vone fide guest of the lleenses or
mansger, or of the wife or hushend or sny member
of the Temily of the licenses or mensger,
glaevhere then In 2 bar, "

Then follows ss.(8) on which the present case srises,

The relevant pert of thet subsection is:



EN

"(8) HWotwithstending enything in peragraph (b)
of subgectlion (V) of this section, the
Licensing Comumittee may from time to time,
in writing, suthorise the use, for the )
purposes of thet persgreph, of any speaified
bar of sny pertievler Licensed vremises, 1L
it i sebisfied that ne sultable yroom that ls not
used by lodpgers 1¢ svelileble on the premizes for
those purposes; snd way 8t any time, in weltiay;
revoke sny such suthorlsstlon. W
Un 14 August 1963 the Wellington Licensing Committes,
acting under ss,(8), subhorised the use of the coektall bar in
the Grand Hotel, Wellingbton, for the purposes of ss.(7)(b).
At the smruel meebing Ln 1PE8 the Commities revekad this
guthorisation not, I was told; becanse of eny eriticlsm of the
conduct of the hotel bub apparently in esgcord with the manney
of tresting similer suthordsetions in other hotelss  An appesl
&g@insm that revecstion wes hespd by the Commission on
26 November 1968 but decislien was reserved pending the outeone
of & gese shated by the Comulseion wm the cupebragbion of
8.248(8) which wes sbout to be hesrd by this Court at
%h&i%%@bmwwga Mecarthur 4. deldvered nls Judpment 1w thet

G5 (W¢w;g&g;,¢,‘><;’;@,1@@? NoZodeodo 848) on B0 July 1989

and, on 8 August, the Commission gave Ity written declsion
o this opse, It saddy

"%, The srgument put forverd by Mr. Cooke in
thiz cese wes thal 1t vey nesessary Tor the
smeoth dnd sebislectory mundgement of the
Hirend® Hotel, which is & substential residentisl
hotel; that the livensee or mensger be in pore
or less constint atiendence at the centre of
setivities,; nemely, the first floor; which
sontains the dining roum, loungs, Tunetion rooms,
dnd coohvail by,

4y Adcopding to the evidence there 18 sveilable
Bovoom on Yhe thlvd Ploor.  Hwe Goltpen omaid
was furnlshed and would secommodate six to eight
people combfortebly, = Hig main objection to the
wee of Bhid room ver Bhet he wenbted eleebiclty -
he seld 1% would be fer more comvenlent to
entertain his puenty in the Uockball Bsr rether
than the sitilng room on the third floor.

M, Colimen sgreed the rvoow wes svaileble, but
gald 1t vae not sulbteble becsuse 1t was on the
thdrd Ploor snd thet 14 wekes 1Y luposslible to
sobertalin bls gusste snd supeivise the hotel

st the sswe tlse.
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8, Ve think the essence of the srgument

in this cage wae that the voom is not sulteble
becpuse 1f My, Coltnan entertains in this room
he csnnod combine this form of enterteinment
with hils supervigion of the botel, In short
wa think his resl arpument lg thet 1% iz not
eomvenient to him in the elvoumetences to use
this room for the enbertsainment of his guests, ©

It then referved to Holpegor

gse, guoted &
passage from the judgment, and dlsmissed the sppesl.

In thiz Court two main submissions were meds for
the sppellent. The first wes thet, though the two cases are

distinguisheble on the facts, the reasoning In Melregor's cese

ghould &ﬁv@ led the Comglssion %o secept the appellantls cuse
rether then to rejeet 1t, The gecond and alternstive suimiassgion
was thet Meoprthur 7. pleced too parrow & comsbruction on the
word Yguitable" in £.749(B) and thet his Judgment should not

be followed., I desl with thet albersstlve submission flret

ond simply sy thet I think Mzesrihur Jdta Judgment should bhe
followed, - V

ks the basis fmr‘%iﬁ first and principel submission

Mr. Cooke relied on & passage in the judgment in HeGrego

o8
cise In whieh Macsrithur J. sald 3
#IP 2 room on the premises lg of sdeguete slse,
is capable of belng adeguetely furnlshed, 1s
sufficiently Independent of the sleeping
aceommodetion smd bethroom and smelllsry faeillties,
snd is appropristely sited; then 1t will be ,
tsuitanle' within the mesaning of subsection (8). ¥
Gounsel nlaced emphasis on the words "pppropristely sited® to
which be sald the Comnission hed falled o give due welght,
The appellant's case, he sald, was thet the rvom on the third
flowr {&@gawim@& by the Commission in para. 4 above) was not
frupropristely slitedm, being tvwe floors swey from the centre
of aobivitiss on the flret Ploor of the Grend Holtel - p lesding
seoommodetion hotel ot whileh niny sotlal swvenbe continue 111
afber 10 pon., regulrdng personsl supervisios by the licenses
or maneger. Beeding Macarthur Jtz judgment se & whole, however,
I think 4% iz clear thet the phrase Yappropristely sited?

refors to the room &s sueh and cannot be coloured by consglders
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tlome of the convenlence or preference of the Llleensea.

Hr, Cooke sought slse to distinguleh thls cssge

lg on the ground thet the lstter turned on the

undesirebility from the point of view of the llcensgee's femily
of the type of guest be hed Bo enbterteln, while in th&%kﬁm%w
the issve is as to what effect the wge of the third floor room
would have on the livensee's gencral supervigion of the hotel.
But in my opinion both fhose feotors go to ﬁ&m licensesly
convenience or preference, In this connection 4t is Yo be
remeubered thet the guestlon the Court wag ssked to sngwer in

& wag -

"ihether in determining the cuestlionsg of
suitability snd/or svailebility under
section 249 (8) of the Sele of Liguor Aot
1862 » Lilcensing Complbber o the Comnizsion
fig entitled to take into account metiers of
eonveniebse effeoting the Lleoensee snd hils

- family personslily, or iz liumited to
considerstion of the physienl stiributes of
the room condldered to be Tzultabviel! and
fevpdlaplet, ®

smd bthe smswver glven weg -

Wihe Licensing Committes or Commizsion is not
entitled o take Into scovunt silers of
convenlence sffecting the llcenses nd his
family personslly but is limited to eomsideration
of the physicel sttributes consldersd Yo be
fauitable! snd Yevailablet, #

The sppesl is dismissed with $80.00 costs to the

respondent

Mocelister, Wszengerb, Parkin & Fose, Wellington, for sppellsnt.

Crown Law 00fice, Wellingbon, for respondent.





