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This is sn spplicetion by the plaintiff to set aside the
award of in umpire; or in the altermstive; to remit the awerd
for w@a@ﬁﬁi&wrmtiwn on the general pround that on its fnve the
award 1§ ervoneous in law,

The plaintiff 1s the owmer snd lesser of 2 building in
Dmedin. The flrat md second defendnnts sre jJolod lessess of
premises in the bullding. The term of the lesse was for seven
"x”\ﬁﬁwﬁ aggwbex 1962, the lease providing in Clause 25,

e
for a renewal for one further tem of seven years at

oo & vontal bo Be sgyeed on be veen the parties
and felling such agreement 0 be cetermined by
srbitrution in the menner herelnbefore provided
auch renewed rental bto be in sny event no less
then the present rental Llenge o sontadn

the zame covensnts, conditions snd sgreements
#s are herein conteined except this present
provizion for renewsl provided however thah this
glavae shall heve fo fwr%@ or elfect unless in

Cthe sald schedule 14 12 stated sffivmetively that
a2 right of renewsl is %o appertain %o this lesse,
In ealeulating such rentel no reduction &hmik ba
made in respect of any lessees lmprovements,¥




e

Cluuses 19 provided Loy arbitrstion in the event of any
dispute srizsing 1
Hoas 80 a8 Lo have all the incidents and

conmequences of sn arbltretion under the
Arbitretion Aet 1908,9

The veluers sppolinked by tbe pertles were unsble to sgree
on an snwuael vental and 1% wem sgrvesd thet, sobing purspent fo
the terms of Clauge 19 of the lesse, they had appointed an
umpire (znother valuer) to determine the matber. All three
met on 17th Decemwber 1969 snd ot this meeting the plaintiffts
veluer proposed sn sanual rental of $5,500 snd the defendant's
valuer proposed sn sanuel rentel of $4,870.

The slfiduvit evidence in support of the zpplicstion wap
that of the plaintiff's valuer. There sre differences between
his evidencs snd the veplrets evidenee contnined in mn
affidavit filed in reply. These affidavits contain the
evidence on which this matter must be determined. Helther
depondent wes culled on o be cross-exawined. I am gwﬁ in g
positinn to chovge Bebwsen Jdifferences in retollection s to
what took place snd I must desl with the matter on the bros

facts on winich there 1s veslly ne dlapute.

It Lz elesy frow the affidevit of the umplre thet he
enteredupon the arbitration pursuant o Clatses 19 and 2% of the
lesse, that he met the two veluers on 17th December 1969 and
thst they inspected the premises thet dave He staten thet as
nelther valuver sugpested thet independent witnessen sbhould be
eelled, or thet sny evidence should be tuken on osth at or
before the meoling on 17th Decenber, he ¥lellowed the normel
procedure in such elrcumstences sud arrang&& for the bwo
veluers to make thelr vespeotlive representotions ¢onverming the
rental to be fixedY, As background it will be convenient to
quote paragraphs 6 and 7 of the offidevit of the %&aﬁm%&ﬁf*ﬁ

valuer &
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I presented my evidence first, asking a
%m%%l ventel of $5,500.00 per annum based on a
comporlaon w&%&,@%ﬁ@w nremises in the soue sres
2z those concerned in the pgreoment o lesse. The
sald ARTHOR ATAK 7;@ R then made submissions
asking » rental of (4,870,000 per snnum based
apperently on the fm&&%wﬁmg fovenls 3

{a) 104 of government vealuation of
improvenants

plits (k) Ground rentsl imereass approximntely
50

plus {e) Rates ineluded st approximately
£900.,00

o comparisomsg regerding other properties in the sves
were glven, but the finsnelsl position of the lessee

was in troduced end &mph&@i%&@ by the sgld ARTHOR

ATANLEY CAYZER. He sald he had seen nceounts and if

Wy reunbel Wi Yo Lo veld the legsee would have to go
bankvupte I obiectid te the inteoduction of this
evidence on the ground thet the veabel hpd te be sssessed
on the basis of the vréwmives otouplied Without taking inte
&@Gamﬁ% it %@&@&ww f&mmm@&a& Girﬁwmwﬁmﬁ@ﬁﬁw The sald

£ RT ATALEY alas sedd theb his yentel of

D45 870,00 anin&%ﬁ &w sllvusnee Tor the provosed demols
1tion end resonsiruction of the Jovernment Life Bullding,
one bailding removed frow the premiies congerned in

the agreament to lease, ?hw 5%&& ;‘*ﬁ' %VXﬁ
&&i& th«t tn@ w&i@‘wﬁ %aﬁ ; SAY 7

wowld h&ar far%h&r @vix@ma& nE tm tk@ wﬁfaat %hw wwmﬁww@ﬁ
fepolition snd reconstruciion would hove on Bhe proglises
in guestion, We then left snd reburied loter pnd the
spld ARTEOR STaRLEY OF et this tine Lod ro-sssessed

LT ZER
his rentel ssking nov s basic rentsl of $4,500.00 with
# reduction $3,900.00 for ag long ap %h& demolition
and construction work wes in progress., He guoted ag
eviderice in support of this contention thet the Belvere
Cake Bhop diveotly adioindng the 2060 Building in
Princes Jtreet, Dunedin hed suffered & reductionm in
turnover during demolition. He wentioned nothing sbout
reconstruction. He produted no sccounts or figures to
spppoyt the stobemenit or to show the ezbent of the
voducticn In turnover. He slso guoted the enawnle of
Storkbs Choplst Ehop in the Sspthern Ueoas Hotel building
saying thet the lesse had been renewed st the some rentsl
becanse of demolition and rebullding of the now hotel
dlyectly &ﬁju&ﬁiﬁg@ He guve no ligures, sccounts or
obhar deteils, 1 objected bo the introduction of such
wviﬁwmmw without proof snd 1 submitted to the sald JOHN
oa im any reduction ilun turnover %W be

g by mdsnts could only be proved from
balsnce cheets after | the work wis completed, mnd that
sy Teduced ventel would be ﬁ%ﬁ&&i@&ﬁ@ the landlord Yoy
something over which he has no contvel., 1 also submitied
that since the type of business cerrvied on wes gulte
different frow those guoted, such evidence ¢ould not be




4o

Loken as evidence thet the business in ouestion
would sufier iction in turaovers 1 alse
submilted thot cose in question was dlstine
pdeheble because the premises were not directly
1 ~ - the ﬁ@wwrmm&n@ Life Bullding., I else
@%Lﬁk@& out that ho evidence had been hrought %o
zhov the netmve ind eetent of denoilvion oy
reconstruction work, nor had suy details of
genffoiding or h@%mﬁimga or &ﬁﬁ@ﬁf@%&ﬁﬁ@% with
footpatbs been inty ds 1 alan nt i
the sald JUEN 001 | would be going
bheyond hiz dutivs ire by vapying the
terms of the wgr%wm@n% kﬁ &@&xw, LE he vrovided
for & reduction of rentel while demolition wnd
reconsbruction of the Jovernment Life Bullding was
in progresse This ended the arbitration, ¥

The smpivre sereed that stotements hed been made by the
defendent's valuer and himself as stoted in parsgraph é of
the pladntiffty valverts alffidavit but be ndded, "These
ware purely in bhe nature of comwent® and be took Y no
cognisence of then 4o weking bls swepd¥s  The wwplre slsoe
stated that he hag no recollectlon or rectrd of the
objections which the plaintiffis valuer ssld he relsed as
set out in peragraph ¥ of his affidavit, but I quote
paragreph 11 of the wmpire's sffidavit which I accept 1

w11, THAT I geve the sald Arthur Btenley Coayveer
snd the sald Jreeme Stunley Dawson the fullest
opportunity to make representations mnd %o express
thelr views snd opiniony concerning the rental to
be paid under the sald Agresment to Lesse and
garefylly mmnWi&&r@a the ssmwe snd geve full welght
Yo thelr respecbive opinlons o rebresentobions
before veschlog my decladon and waliing ny suspd.®

The vaopire's awerd, beoving mevely stoted et the srbitvators

had falled to sgree; was ss follows g

flow T the sadd John Ogllvie Neophevson heve neb
the sald srbitrators and in sccordunce with the
evidence presented to we do hereby iy snd
debernine the renbsl in secordance with the gnld
lesge az follows

s  The rental value for the peried from 31st
Ootuber 88 bo sueh dete &y sebliold and
oy honrding: pye evected for ﬁ@m@k&b&@n of
Government Lire Building 1n Rattray ftreet
shsll be B4870 per annum.
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2  The rentel velue for the durstion of the
seaflold and or hosrdings In congettion
with the dewmolitlion and rebullding of the
Sovernment Life Bullding shall be $3%00
PEr annmE.

3. From debe of rvemoval of seeffold and
hosrdines $L11 wrpliry of lesse the rentsl
shall be 4870 pur monum, W

This award wea on 18th Ueceuwber 1969 snd was
chellenged on varlouy grovnds pursusnt o ss. TV snd 12 of
the Arbitretion Sot 1908, ¥y Merks relied subsbentially
on his first gvamm& that the umplire hed excesded his
Jurisdicetion, He submitted thet the effeot of paragraph

2 wf the Awerd wey o wayy the terms of the leane vhevess
the terms of relerente were limited to fiwing an sanusl
rentsl snd thet there wes no power under Clause 25 to add
o further term. Ny Marks' contention was that the nmpirve
imoorbed & further or additionsl term inte the Llense by
sdding = condition fo the rentel peleatinp to sn adjegunt
property snd thaet this swounided bto mdsconduct in the lapal
aenge. He slso copbended that the vapire luproverly aduliibed
evidence and had not scted judiciplly,

I think 1% 1 essential to arrive st what 1z the resl
lasue in the ense snd dispose of some mabbers thal were
debeted. ALz I heve slrvesdy indicsted 1t wes not dlapubed
that there wop an arblirvetlon, but 1t wes contended by My
food thet the partiez had srrvenged sn arblitvstion by experis
who were lotended to meke thelr velustions scvorilng %o
thelr individuel skill, knowledge and experdence, On this

watter Bussell brpltra

lon 17th Bd. pel9 wes referred to,
wheve 1t iz geld 3

%aos there may be cases vhere » dispute has
érisen in which the third verson 1& s
axbliretor though by reason of his knowledge
of the subject watter or his siill 1% ig not
Intended that he 2hould hear evidence or hold
aofudieial dnguleyty
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In wy view that was the posltion In this case, Wy Baris

Sons (1915) 84

Aven pud sete apod
: hely inadmissible,
snd shleh gooes be e wery oot ol the
suesatlon belorve him s Court hay smple
Jordedictlon to sel the averd ssidegn the
growad of logsl wlzconduoth, E

pyidence w

In my ovduion no guention of improper evidence arises in
this cage, the Toach belng thet there was no propossl o esll
evidenve snd thet eeth valuer stebed his velustion with
resgonss The wmplye, having hesrd the veluers, srrived at
his own conelusion, In the present vose the nblure of the
arbitration wag such that the two valuers snd the umplre
would normally meet as they did snd that the umpire would
1isten to the opposing opinions snd then wike his owm
determination. It Lg guite cleer theb the valuoers snd
umpire were sppolnted because of thelr kuowledge and
expeyience and in the @iwauma&&m@w% of the case they weve

not bound o hesr evidence.

K1Y E.R. 186, 1t was held that en srbitrastor having been

erpointed betnuse of bis knowledge snd experiende in s trade
wes entitled to male his determinstior without hearing
expert evidence, Lovd Joddard C.J. said (at p.189) 3

"The modern tendeney 1z, in my oplnion, more
grpeelelly in commsrelsl arbitestions, o
endesvour to uphold awards of the skilled persons
that the prrtles themselves hove selected to
decide the nuestions at losue between them, If
an arbitritor bes scked within the terms of hisg
submisgions snd has not vielsted any rules of
what 1g ro often called neturel justice, the
wwmm§$“$hme& he slow indeed to set aslde hiw
BB

aprlied when the Court is sshed %o set salde sn award or
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remit 1t toe avbitrsbors oy sa twplre on the ground thaed

sn error of lav appesays on the fsee ol the swerd are seb
oub. The factsz of the case snd the grounds of the present
spplicatdon sre diffevent but ln ny view the gpenersl
statement of the @Wﬁﬁﬂ&pi& applies: At p649 Rorth Py
said 1

"ow i% iy rerfeetly plsin, 1f 1 heve corvrsetly
and the suthorities, that the Uourts
,i»%wmhly feclined do be dyswn lute
ring princisles of velustlon save In 8o
f&v 68 thwy depend on %urwiy l&@ﬁl congl dep-
2 O vourse 1 & lesge, for example,
: for xiymmg B rent, the
rotors or the weplye wmusb comply with the
Srections giv@n o them in the instroment.
But short of snything like that, the method of
valustion which finds favour wﬁ%h the arbitrators
o e vwplre 1 essentlielly » mabter for them,w

The umpire’s duty in general tevms where the lesse
gonbeined ne feormalas for srrivimg ot the rent on renewsl

was stated (in z ground rent case) in the following

senbence {vom Urapel

w fesleond Proverties Ltd (supre) on po&Y3

’2}

"hey mest ascertain whet o prodent Jespge would
glve for the grownd vent of the land Tor the
term, and on the conditlensas o renevsl and
other berms oto., menitloned In the lesge, ¥

It is in accverdence wlith these prinulples theb the
guestion vhether the umolre exeesded hizn Jurisdietion wmush

e considered. 1% ds clesy that the wenive hos deelded the

watber whloh wee Pelorred o bBin and thl the ganersl
Intention of euse 2ol the Averd wni Lo provide for o
reduced rond during e period of desslition snd rebullding.
It seems ¥ me that 4 1% were known thet during thek
pariod the publiz would polb heve a¢Cess to the lesseets
promiges there could De noe guestion that 1t sould be foken

inte acoounts In wmy view the umpire hes sluply endesvoursd
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to vrovide for the perbicular foresecable clroumebances.

Eoolying the vripeiples te wileh I hove velerred 4t 1s

not for the Court 45 exprens sm opiniow en the mebbod of
valuation or the extent of the reduction for thet 1s the
expersts opinion having regerd to the foreseesble clrcum—
stoneer during the second %erm. The provisions of the
lesse prevest the new ventsl being flxed st & fisgure
below the exlebing rental bud any inevesse for the sscond
born must Jdepend on all the elreumstances which & prudent
legsesr would Yeke lnte socount in debermining the y@mﬁ@i he
would e prapgred o pey for Yhe new berm.

The quesblion rawsing whethsy in deborming the rental for

the new bern the doplre vas veoplred bo Iy o wdlforw rentsl

Tor the shole peried. In shord, doss the lesse conbomplate

s unlfors rend throughout the %erm so thst the werl

of the snnual rentsl provided for by Clause 2 of the Award
mush e held to be outside the terms of the submission?
Fhile 16 1z ¢iear thabt the unpire endesvoared to provids

e flexidble formule, I have come to fhe vomclusion thait he
was regulred 2w o metter of law %o fix » wnlfore snnusl
rental throughout the new derm, It is c¢lser from the

argument in Hellington Ciyy v Batio

Properties Ltd (supra) thet 1t was common ground that the

lesse in thet cnze tontemplated s wniform rembel Phroughoul
the period. In the present case the rentel bo Do paid is
that Ydetailed in the sald schedule® which 1s described as,
snd dn faet wes, thelsmount of sonusl rental¥, ¢hile the
words Yamnusl rental' do not appesy in Cleuse 25 of the
lowge -1 conglder thet on repdlng Glovse 08 with the ospening
parsgraph of the lesge snd with the schedile; 1t lg elear
that whet the valuers snd arbitrator were cszlled on to

deteraline was the anpusl rentel for the pevied of renewsl,
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That wes what wes submitted o srbliireblion wnd in wy
opinion o unilore snnusl rentel for the whele peried of
the venewed term wog vegulred, the snnuval rentsl to be
such & rental for the peried of the venewed lesse as having
ragard to the terms gnd conditionsz of the lease, a prudend
lessee would glve.

I think I should add thet on the guestion of certalnly,
I regard the avard s wnsadlsfactory bevsuss the begloning
A3 not defined
with precision, The fact thet 1t would be difficult to
define these polnts of time precisely without leaving room

and end of the perlod of & reduced ren

for & new dispute, end thaet providing for sny special
circumstances would be likely bo present diflficultles of
that kind;, support the view that, in the sbsence of & gpeciszl
formuls, a uniform rent throughout & reneved term s
contemplated. The fset is that in flzing s rentsl for o Lery
there sre many lmpondersbles which ne doubb sust be welphed
in order to arrive at an overall result,

For these reasons 4 order that the awerd he set aside snd
the case remitted to the wmpire for bls re-vonsiderstion.

I allow the plaintdiff §75.00 costs and dishbursements.

Messrs Aspinall,Joel & Hall,
Gaileltors,
DUBEDOIN,.

Bessrs Tonkinson & Wood,
Bollelbors,
DUNBOIH,





