IH THE SUPREME COURT OF WEW ZBALAND
NORTHERN DISTRICT
AUCKLAND REGISTRY . No, 748/70

DETWEEN ALLAN JAMES HOGAN of
Auckland, Company
Director, and ZELDA MAY
HOGLH of Auckland, Merried
Woman

PLAINTIFFS

LN D C4B_SERVICES CEUTRE (N.Z.)
LIMITED a duly incorporated
company naving its
reglstered office at
fduckland and carrying on
business as Service gtation
Proprietors

DEFENDANT

Hearing: £5th September, 187Y0.

Counsel: Burnes for Plaintiffs.
Clark for Defendant.

Judgmentt 29th September, 1870,

JUDGMENT OF HENRY, J.

This Judgment is supplementary to the judgment
delivered on Augunst 3ist, 1970, and concerns the third
guestion which was reserved, namely, ought relisf be grsnted
to defendants under the provisions of fectlon 180 of ths
Property Law fct, 1958? The option to purchase was
exercisesble on three wonths! prior notice but, since its
purported exercise took place four deys before the termination
of the tenancy, it wes held in the previous Judgment that the
option had then slready expired sund so was nob capable of
being exercised. Hotwithstanding this situation Counsal
agree that Section 120 (6) of the Property Lew Act, 1952,
confers a right to apply for relief. Section 121, however,
provides a limltation which is relevant to the instant case.

Section 18% (1) resdsts
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Wipplication for reliel in sccordance with
the lasgt preceding seéction may be nmade at
any tlme within ﬁhre@ months after the
rafussl of the lessor to %rﬁmt a renewal
of the lesse or to grant & new lesge or to
assure the reversion, as thw case wmay be,
has been flirst communicated to the lessee, ¥

Phe preliminery gquestion is raised whether or not the sald
Limitetion applies.

On July £8th, 1970, Plaintiffs brought these
procesdings seeking possession on the basls that Defendant
had been holding over since Februsry 9th, 1870. By a
Gtatement of Defence filed on August Tth, 1870, defendsnt
claimed thet it had velidly exerclsed the ssid option and
thet it was entitled to have the purchase price fixed by

inal lesse

srbitretion in terms of Clause 81 of the ori
An spplicetion for relief was not included but it was agreed

st the hearing on sugust 85th, 1870, that this guestlon should
be determined 1f the Court held that Defendasnt had not vellidly

ter now comes before the

exercised the option. Thus the
Court,

By a letter deted Decewber B3rd, 1969, Plsintiffs
gave DBefendant notice that the tenancy would teruminste on
Pebruary 9th, 1970, On February Hth Defendsant gave & notlce
purporting to exercise th@‘opﬁion to purchease. On February
9th, Defendent's solicitors stated thet thelr client would
discuss with Plaintiffs the matter of the purchasse price bulb
if agreement be not reschsd then 1t would be necsssary to
Bfolliow the procedure set out in the lease for the ascertainm
ol velue®, Thie mesnt arbitretion and the cusstlon of fixd
a purchase price. The scolicitor for Plaintiffe made 1t pla!
that 1t was Plaimtiff’% contention that there was no option
which Defendant cobld sxercise and thet therefore there was
differsnce or dlspute whlch might come within the ampbit of

srbitration. The solicitors to Defendant: insisted, with



citation of authorlity to support thelr view, that Defendant
had a valid option to purchase and that 1t had besen properly
exercissd. 8o the matter rested except that, at sbout the
end of March, 19870, the parties held discussions without
prajudice to thelr respective contentions. On May 6th the
matter again surfeced. Defendant geave written notice of the
appointment of an arbitrator. This notice wasg accompanied by
& letter. On May 1&th the solicitors for Plaintiff replied

as followsi-

# We refer to your letter of 6th May. With
reference to the appointment of an Asrbitrator
and the reference in your letter that no action
has besn baken by us in this respect since your
letter of #4th March, youn will be awsre that the
metter has not been lgnored and has been the
subject of some discussion asg to possible
settlement,

We consider that the dispute in this metier
is one in which 1t is not appropriste to submit
to Arbitration. You will be sware that the
gquestion is egsentially one of lsw and there does
not appear to be much 1ln the way of Hew Zealend
case law which is relevant. We consider, therefore,
that the matter should be determined at Supreme
Court level snd would invite you bto issue = Writ
seeking the necessary declarstion.

Farthermore, it could be argued that the
dispute has arisen after the term of the lesse and
therefore the clause concerning Lrbitration would
not be relevant.

We would advise that we would oppose refersnce
to Arbitration should you seek such an order from
the Court. ¥

This letter was replied to on July 2lst, and the following
paragraph is of importance, namelyz-
® The position has been copsldered cerefully by our
client snd curselves and, notwlthstending your
suggestion that the metter should be debtermined in
the Bupreme Court, we have declded to proceed in
terms of the provisiocns of the Lease refsrring to
arbitration. ¥

The solicitors for pefendant sgein called upon

Plaintiffs to submit to arbitration znd agein appointed an



arblitrator. Plaintiffe replied with a writ of sumnons.
Defendant filed » Statement of Defence and their solicltors

wrote as followsg—

" We enclose herewith copy of our Stetement
of Defence.

This matter is now set down for heasring
during the week commencing the 24th dnstant.

We would conflzm thet while our client
has not inveked its rights to go to erbitration we
have sppointed Mr. 8hieff as sole arbitrator in
regard asny mstters not coversed by the present
proceadings. It does not seem toc us that it
should reslly be necessary for there to be any
evidence called. Parhaps you would consider
letting us have a draft "hgreed gtatement of
Facten,
We are of the view that the main legsl
point in issue was settled by the House of Lords
decision Batchelor v, Murphy 1886 A.C. 68, and
thet the option to purchase was one of the
provisions contained in the lesse which was
renewed, W
In my judgment Plaintlifiis, through thelr solicitors,
made 1t sbundantly plain frow the beginning thet there wss
no option to exercise® as the solicltor for Plalintiffs stated
in evidence. Plaintiffs refused st all tilumes te sccede to the
attempts of Defendant to have the guestion of the purchase
price referred to arbitretion as provided for in the lesse.
This refussl was obviously besed on & claim thet Pleintiffs
were under no obligstion to assure the reversion to Defendant.
It i true the refussl wes based on a clsim that there waes no
right in Defendant to cell for such an assurance. In fact that
cleim has been held to be soundly based, but thet Is Lrrelevant.
I hold that it has been established thst, from shortly sfter
Defendant purported to exercise the ssid option, Plalntiffs,
through their soliciter, communicated to Defendent that they
would not assure to the Defendant the reversion of the saild
land, and thet sccordingly the present claim for relief is
barred by reason of Section 181 (1) of the Property Lav Aet,

1868,
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There will be Judgment for Plaintiffs as followsi-

(1) That Defendant deliver up possession of the

sald premises within fourteen days from date

of Judgment.

‘(%) That Defendent pay for the use and occupation
of the said premises the weekly sum of $30.00 -
as from the 9th dey of February, 1970, to date

of judgment.

(%) That Defendant pey costs es on an action for
$2,000, together with costs according to scale
5& . and Court disbursements and witnesses' expenses

o be fixed by the Registrar.

(4) I certify for one extra dey at $20.00.

golicitorst
ghale & Burnes, Auckland, for Plaintiffs.

Earl Kent Massey Palwmer & Hamer, puckland, for Defendant.





