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sopellent wes charged that he did on Maveh Blst, 18

use indecent langusge in Alvert Park, sucklend, which is

sdmittedly a publdc place. He wss convicted and f

bogether with coste 11,80,  He now ap:

conviction am@ senbance. The relevant

provision is

Gection 48 of ﬁh@ Police Uffences Act, 1887, which re

48, Every person who uses any profsne, indecent,
or cbsesne langusge im any public place or
within the hesving of any person in such
public-place 1ls lisble to lmoprisovment for
any bern not excesding three months oy to a
fine not excesding tvo hundred dollars. f

Appellsnt conducted his own case in ths Court below
but Counsel pppsersd oo appesl. In sceordence with & procitdce

note s pemoranduw of the grounds of appesl wes {iled, it 4

5 2

Lengthy document but not very lliuminsting. However, 1t was

she at the Bar that there was po dispute on any mma&%i@w of
foet snd that the substantidl question was whether or not, as a
mabber of law, the words gpolen wers indsed within the mesnlng

of thet term in Section 48, Thers was also g further guesis

not very clesy &@fiﬁ@d' whist

iogroperly excludsd evidencse; Tt wes conceded that,

it was claimed thet the Judgnent snd certein comp

mbs of the



%

learned Maglistrate were wrong, this was not relevant on appeal

E

becsuse this Court is now called upon to make findings of law
op faets not dn dispute subdect only to the question whether or

not relevant evidence was lumproperiy excludsd.

& Tiet, 14 wes so callsd, had teken place

Prison and, on Sundsy, March 8lst, at zbout E,.1I5 p.uam,. &
$ .

ﬂ%&@mm%hr&@imﬁﬂ was held in Albert Park.  Appellant was
prominent as @ spesker, It had Yewsn advertlsed on television
on the Saturday evening. The estinaie of the gethering was
some B0 people. The aves 1s well known. It 1ls nesyr & florel

clock and not fay from Princes Btrest

sad is sited nesy one of
the éﬁtﬁ&nﬁ%ﬁ te the park. Appelliant used s "loud hallsr® to
address the gathering. Tt is clear thet eppellant's purpose
was to publicise prison conditions 88, imdé@ﬁ, it was his right
Bo do s0. He himseldf spld he gave o long very emotlonal and
passlonete spesch about conditions in New Feslsand geols today,

sbout which he felt extreme dlsgust. Appellant ssid he could

not recell using the words complained of sund thet he could not
reémenber the exact context of his speech, but he knew he did not

say anyihing he felt was offensive to snybody.

Appellant cslled the Reverend Isn Donald Borrie who
seid he heard the words of the complaint but he sdded thet they
did not cause him sny perbticular offence zs he has heard them on

numbers of oecesions. This wes offersd by witness wilthout belng

asked sny question which regulred such an answer, The next

witness for the defence was s Mr. Howard. He agreed that some
of the words were used. Anoattenpt wes mades by this witness to
give examples of other language of an indecent nature he had
heasrd on "numerous occasions® in the ares. This witness slso
claimed that the words were used "in s context which probably

Tiustified using themt, For some resson the learned Neglstrsts

wag criticised Tor reparks mede on the last two o In my

Judgnent both matlers are frrelevant asnd the WETR

sptirely proper, Bri Howerd; who was scoo wife



and daughter {age not given) seemed quite unconcernsd with the

Language nsed. Two other witnessesn, Mr. Ivan Donald w;ixi

5
Sy

u seience student, apd ¥r. Brisn Watson, s barman, were

SO

r than o

called, ¥either gave any relevant evidence ot

gonfirn the general stwosphers of the mesting. W

4

enly contribution seewed to be Lhat bhe hed personslly used

indecent la the zane area, Tot unnstarelly he

proffered 4 stebement that he was not ¥partlewlsrly offended®,

How it ds 4n the seitiing in whiech I have Just steted
that Appellant, in describiag prison condltions, used cerbtain
words, in a conbtext later set out, to describe how prisoners

performed thelr bedily functions dn confinement in thely cells.

The guesstion is whether or not in the clyrouwstences so stabed

s

the words are within the word Windscenth as 10U appesrs in
Bection 48. The word itself 1s pot deflluned. It iep used in
the expression Ypryofane, Indecsnt or cbscengh, Counsel for

Appellant referred to the Latin msxim Ynoscitur a goclish as

being an aid to consitruction. For mysell I cannot ses th

applles, The maxim applies whers

are pesoclsted, in which csse genersl words regstrleted

v/

in thelr meaning by resson of their sssoglistlon with particular

g A o
%y%ﬂiml

1

words, I 4o nobt here see gny assoplatlon of gensral i

words execept that it hes besn sald on high suthority that obscense

ie at one end of the scale snd indecent is
thet which is obseene ls Indscsnt but wl
Btanley (1963)

nacsssarily obsceney

Faference wes

adle by Counsel for Appellsnt to legislation
aoncerning indecent documents. I do not flnd this helpful

beceuse special stetutory ensctment hes lmported definitions

sud tepbs which sre not gpplicable to Sectlion 48,
In & changlog gociety 4t 1s not slwsys essy to adjudge
vhet is at a pearticular time profane, indecent or perhs

ohacens, Baeny dnstances srs clesr but there ars

individusl opinions nmay properiy differ and It is



to determine ssch cege on 1bs own pearticular olrounstances

&

nlying those tests which have, by reason of reported

docisiong, besn accepted se the standsrds to be applied,

There 15 & oonstant strugele to glve s freedom of cholee of

restricted conduot. I take the liberty of olting two passsges
from & peper resd by Mr. ¥We J. Beott on WIndecency in Litersture®
issued by the New Zeslsnd Couneil for Civil Liberties (Inc,).

They rendy-

¥ The faet i, however; that all of us, however
smancipsbed snd fres from inhibitlons agpd
moral prejudices we may consider wuw%wlv&ﬁﬁ
have & shock-free limit, and st majordty
of us soon resul the mmimt wnw?@ ‘@ srﬁ
ourselves ready to condemn something ws obscens

angd wgree (o Lis suppression by the courts,
aspeclally when chlldren are iﬁvleﬂ@; The

range within which wmost Qﬁﬁwiw provebly make

this Judgment of indecency 1 not so very wide,
Beceuge pll ordinarlily 1?%“$hiﬁiﬂ& people in a
democratic soclety do wmake the guu&mmmt al some
mwimty ﬁh@y ﬁﬁ&@ﬁ@ thu ne @&@itg iw t&%&

at & aoint @@ﬁ%fuily GWQWﬁmbw% - rﬂu&n azd
resdy soolal Q&&p?ﬁmiﬁa@ The for-the-tine-beling
defdnition given by the courts opsratlng the law
18 then established snd sccepted,

ke

¥ This dudgment dn turn depends on how we determine
good and evil, that i to ssy, on our moral,
religlous, intellsctusl, economie and sasthetic:
velues; which are, in thelr turn, hound up with
our conception of wan, snd of the basic d e
of his m&im@@ In other words, our solution of
such problems is based on our wislon, by which we
Bre &Qﬁ&xiﬂ%ﬁly or unconseiously pmi@&d, af what
constitutes s fulfilled humen 1ife, as conbraghed
with Mili¥s Yeorewmped and warpedl; fpinched and
hideboundt netures o protest agpinst &w@ Lows
governing cen ﬁfwhlﬁ LI BETHOL
inkolerable iﬁiriugﬁmwmt@ of per
pre-guppeses & bellef thet the sobivitles which
such lews forbld srve fundspental nw@& of wen 58
men, in a good (or, indeed, any} oveiety, To
defend uam lews 18 o heold thet t&@«@ nesds pre
not essentisd, or that they anot be satlsfied
witheout secrificing other values which come
hig%@r = gabisly deeper needs - thapn individual
freedon, deternined ny some stonderd thalt is not
warely subjedblve; ¢ shtanderd Tor which some
objective stotus ~ @nplriczl or 2 priorl - iz
claimed. \ "

wls s
onal Libarty
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T have described the clroumstences in which the words
compleined of were uttered, Ls to thelr econtext it is hast
described by the exhibit pubt iv by one of the witnesses, Hiss B,

It regdeg-—

" They wers used in the context of the following,
degeribing conditlons experienced in a prison
calls

% They eat in this cell
They sleep in this cell
They piss in this cell
ind they shit in this cell.W

The other word Ybullshit? was used in referring
to & previous cherge and Yeyreppiong? wes used
aleo in connezion with sll conditions. "

ALL of the words in ionverted commes were included in the ohe
It hes been sald by eminent Judges thet Windecenbt® has no
delinite legal meaning. Indeed to abbewpt to define the term,
when the Leglslature has refreinesd {rom so dolng, would be to
usurp the legislative fupctlon, ALl s court cen do is to
consider the clreunsitences in which the lanpguspge 1&g used and to
consider such languspge dn 1ts wmodern and populer soceptance

Purves v. Inglis (54) N.Z.L.H, 10B1, 10883 it is always a

matter of degree: Nelser v. Police {1987) W.7.L.E, 487,

Turner, J. at p. 444, In B. v, Btanley (supra) it was

thet the word windecent® wes sometining that offende the oydinsry

nodesty of the gversge men or thet offends nst reeog
dtandards of propriety. The decided cases are no more than
illugtrations of the sppllicetion of feects to the stabute, In
avery case bhe gu@éﬁian ig whethsr the facts come within the

words of the ket per Lord Loreburn in John Stewart & gon

(19i2) Ltd, v. Lomghurst (191%) A.C. 248, 855, In the same

cage Lord Buckmaster saild that sn stienpt to define z fixed
boundary is slmost impossible to achieve: ibid ps BBS,

Appiving the stenderds which have been referpred to I
gm of the clesr opinion that the langusge wsed was in the

glreumstances indecent, I do not overlook the wuch brosder



view taken todey in respsct of words refersble to bodlily

functions and sexusl asctivity, The fect remsins that the

words were used in & public park and broadcast by
lowd heiler, The fact thaet the ares hes bespusurpsd a8 soue
¥ind of & public forum is slso beside the point - thsat is clesr

from the description of the sres slready gilven. Men, women

snd ohdildren are Interested In that part of the
ueing the enlrance and otherwise enjoyving the sswme without belng

sub jected to the langusge used by Appellsnt, Bome eleslm, not

clearly defined, was nade thet suestions in cross-szasination
were wrongly dissllowsd, In my judgment nothing relsvant and
admiseible put forverd wes sxcludsed srd no lins of such
guestioning was luproperly stopped. The rulings made by the
learned Magistrate were in each case correct 1o law, and no

substantlsl srgument was put forward on appesl to show otherwise,

The appeal sgainst convietion is sccordingly dismlssaed.

Aopellant slso sppeals asgainst senbence. It wae clglmed that no

gnguiry was mede into hils messns bul the matter was ken no
further, He has been previously convicted for wilful trespass

(5 times), disorderly bshaviour (twice) and for using indecent
lznguage. in the previous csses fines up to 185 have baen
imposed, also 4 months'! periodic datention and one yeorts
probation, o ground hes been made out to show thet the

penalty was in this csse clesrly excessive or that sny other

ground under Section 181 () of the Summary Proceedings Act, 1987,

grose for interfering with the sentence.

The appeal is dismissed with cosbes $30.00 and the

conviction end penelty sre sffirmed.
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Stone & Littlewood, fuckland, for Appellant.
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