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JUDGMENT OF McMULLIN, J.

Appellant was convicted in the Magistratels Court at
Invercergill of two offences under the Transport Act, 186R.
The fivst offence was that of driving o motor vehicle on the
Otautau/Nighteaps Highway while the proportion of alcohol in
hig blood excesded 100 milligrems of aleohel per 100 millilitres
of blood - §. 88 (1)(s). The second offence was that of
refusing to asceompany » treffic officer Yo a police station
when reguired to do 80 - 8. BBA (2). On each of these offences
the appellant was convicted and fined 875, In addition his
driving licence was cancelled for twelve months on the charge
of driving with an excess blood alcoheol level. He appesled
ageinst both his convicilons snd sentence on these offences butb
at the hesring of the appesl the sppesl sgeinst sentence was

shandoned.,

The relevent fecbs as accepted by the Magistrate were

that at approximately 9 p.m. on the 24th April, 1871, respondent,
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e traffic officer, cbserved appellant driving his motor-car

on the highﬁﬁy and saw hig,cn thr@&koceaﬁionﬁ over three-guerters
of a2 mile weave onto th@‘grasa at the left hand edge of the rosd,
and then over the centre line of the road, The traffic offilcer
drew alongside appsllant twice snd sounded his sirven. On. the
second oacasi@n;apyﬁllaﬁt slowed and then accelerated hard,
meking & left hand turn end brosdsiding into his m drive,
Appellant g@ﬁ out of his vehiecle and ran into the doorway of

the kitchen of his home. Respondent followed. Appellant
gpoke to respondent frbm‘an innsy room, He refused to supply

e breath best r@%uastéd of him by respondent. R&&penﬂ%ﬁt
therefore arrested him but gopellant refused to go with him,

4 police constable wss summonsed end he, on entering appellantis
home, took sppellant inte his custody and to the police gistion.
He again refused a breath test but consented to giving 8 blood
sample, the analysis of which revealed a blood alcohol level of
114 miliigrans per 100 millilitres of blood.

The conviction was challenged on three grounds which

WELE §

(1) That the traffic officer did not h&v&kﬁgaoﬁ cause
to suspect® the commission of an offence in terms

of gection BBA of the Transport Act, 1268,

{2) That the appellsnt's arrest was invelid in that
the treffic officer did not have power to mske an
arrest on private premiges but only on & road.
Consequently it was ssid thet the subseguent bleod
test was dnvalidly made snd the results of 1t

could not bé given as legel evidence,

(%) The appellant had not been kept continually under
obgervation as, it was contended, was reguired by

fection 584 of the jAct.

A& fto the Tirst submission appellant contends that

thers was no evidence gvallable to the respondent traffic officer
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~whiech would suggest that the appellant had committed en offence

against the sections set out in 8.584 (1) of the Transport act,
1962, The relevant words in the section have been considered
by Beattie, J. in Cheshem v. Wright (1970) N.Z.L.R. 247, and by
Roper, J. in Fletcher v. Police (1970) N.Z.L.R, 702. The

judgments in both these cases confirm that the question is
largely & factual one to be determined in each case, and on this

. point I need say no more than that the evidence sccepted by the
Hogistrate that the sppellgnt was seen on & public road to drive
in an erratic menner veering from side to side in an extreme way
wag sufficlent, in my view, to give the traffic officer\geéd
cauee to suspect the commigsion of one of the prescrived offences,

This ground of the zppeal therefore fails.

The gecond submission was that the arrest of the
appellant was invelid ig that it was effected on private property
whereas, 1t was said, that a traffic officerts powers of arrest
are ldmited to & road, This matter was considered by Roper, J.
in Kelly v. Lower Hutt City (1971) N.Z.L.R. 482. Although the
l@&rn@&'Judg@ in that cese geid that he dild not find the matier

to bﬁ‘whblly free from doubt he adopted the 6bserv&tions of
Sechs, L.J. in R v. Jomes (1870) 1 All B,R. 209. I am
inclined to accept, as did Roper, J., that a traffic officer's
VQCWer& of arrast in regard to this class of offence may be
exercised on private property but I need not decide the matter
in thig case because even 1if the traffic officer in faet had no
legal péW@r of arvest the evidence which was subsequently
obtained, namely the evidence of the excess blood alcohol level,
‘iﬁ‘nat‘théreby rendered invalid, I adopt what was said by
Winn, L.J, in R. v, Palfrey (1970) 2 All E.R. 18, at 16, to the
réffectfthat‘@VQn if an arrest is unlawful not all that followe

kkingthefwmy of breath snd blood tests 1s thereby invalidated.
' This ground of appesl also fails. |



The third submission was that the app&li@nﬁ could not
be convicted of the eéxcess blood slecohol charge becsuse he had
not been kept under continuous supervision by a police officer
or traffic officer f&cm the time he was suspected of commitiing
an offence down to the time when the specimen of blood was taken.
On this point the evidence of the respondent was that the
sppellent was oud @f’hia sight FTor & guarber of an hour between
the tims when he refused to come out for the breath test until
the police constable arrived end entered appellant!s house.
ppellant claimed before the Magistrate that in this time he
had consumed half a flagon of beer in his house, This ground
of the apgeal is baged on some observations of wild, €,J, in
Stewsrt v, Police (1970) N.Z.L.R. 560, at 566, where at line 15
he saldye

B It is to be noted that the legislature has been
careful to stipulazte that the suspected person
is to remain (under pain of penalty snd arrest
without warrant) in the company of a constsble
or trafiic officer from the time he 1z suspecthed
of committing an offence down to the time when
the specimen of blood is taken, ®

It is to be observed that the statute makes it an
offence for a person to attempt to leave the compsny of &
émms%&bl@ or traffic foiaar ané the penal proviaiﬁnskmf the
statute cen be invoked agednst him 1f he makes the atlenpt.

But I cannot see that it follows that, where s person by his
own acts refuses to plasce himself in the company or under the
observation of a police officer or traffic officer, he can
‘plead hig own scbtivibty or lack of it to his own advantage. I
do net think that appellsub can gain any confort or advantage
from his ability to frustrate the police,  Inany case on &
factual basis I note that the lesrned Msgistrate rejected the
defence evidence as false in so far as it relsted to further
drinking by the appellant within his own home, This ground of
the appeal alsgo fails,



‘ The appesal is therefore dismissed with costs to the
raspondent of w}.w.
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