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JUDGMENT OF McMULLIN, J.

This is & cl&im.by the Plaintiff for damages for the

~geizure of eertﬁin padigr@a and nth&r stock frem a pr@p@rty at

Mercer, The iacbs as I find them sre that the Pl&intiff and
her husband gt all matari&l;tim@@~wara farmers but from 1962

onwards they carried on their farping operations indevendently

-of sach other. It would appear thet prior to 1868 they had
farmed together but sbout that year they had o disagreement ebout

their farming methods, with the result thet they took up ferming

on different properties,

In m&y, &gsg,‘Plaintiff owned a‘farm property at Puni.

‘Qn this pr@p@rty she had ran for some years p@digr&e Jersey stock,
~ although ‘some: of th& milking cows had been let out Lo various

;farmers on th@ basis that the farmers hsd the fres use of the

cows with an obligation on their psrt to rear snd hand back to

‘th@:?iaintiff the pedigree calves born to those cows.

In May, 1969, the plaintiffts husband, B, B. Hall,
meéuyi@é~aef@ndaﬂttﬁiprapﬁrtyf&t Mercer contaeining 179 acres.
This ﬁ& hel& under a lesse dated 1lth May, 1964, for a term of
fivay?@&ré~fremiist“ynne,“iﬁﬂ&. I will refer to it as Wthe

:ﬂﬁrear property®, ffﬁiaintiff continusd to 1ive on the Puni
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property and the husband resided on the Mercer property which
plaintiff visited from time to time, sometimes staying overnight
or possibly for some days end nights on end.  This she did for
the sole purpose of seeing her aged parents who shared a house

on the property with plaintiffls husbend.,

Plaintiff's husband, at the beginning of the lease of
the Mercer property, hsd his own herd consisting of 70 dairy
cows and some 20 heifer calves, and on the B0th April, 1964,
he gave an instrument by way of security over these to the Bank
of New South Wales.  This instrument wes renewed by the Besnk on
the 18th April, 1968, before 1ts expiry and this fact might
suggest that the husbend &ﬁ thet time still hed the same herd
or a herd of the same size, but I am satisfied that in fact by
the date of renewsl of the instrument the husbandia stéck had
baem?%@duced:bykdaatha and other reasons thet by the beginning
of the 1987/68 season there were none left.  Plaintiff agreed
to. help him out letting him have certein stock on the basis that
~he hed the Ifree use of the same conditional upon his\#aaging
and hending beack to the Plaintiff the calves which were the
‘progeny of such stock, This arrangement, however, did not seem
;auccﬁﬁsful b@causakaf flooding on the property and the number of

calves which survived wérve very Tew.

Prior to the 14th May, 1969, Plaintiff had been
arranging for the sale of her pedigree har&fanﬁ‘an7auetion of
this‘harﬁ‘wn3 to be conducted at Morrinsville by the Farmers?
Auctioneering Co. on th&'ﬁlﬁt:ﬁay, 1969. ‘ﬁh@n pedigree stock
are to be &u@tien@afﬁh@ prices whiﬁh'the& will realise are likely
~to be enhanced if the animals have been cleaned, clippﬁd and
‘ﬁrimmad pri@r‘t@ the $a1@$ - The extent to which this preparation
“ w9rk hés to be cagriéd‘@ﬁt depends on th@ time of the year and
fthﬁ‘ﬁt&f& of tﬁ@ &ﬁimal, in&luding the ét&ta‘of its coat. fome

timefbsféme the 14th May, 1@@9,’?la1ntiff proceeded to clean up
fén&f%rim,h@r~§e&igree herdkén her Puni propérty'bat she was
ihtarrugte& in this by a breakdown of thenpowér 3ﬁp91ykﬁe the
probertys  8He therefore proceeded to truck the animale to the
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Mercer property and I em satisfied that by the morning of the
17th May, 1969, ﬁéme 60 animals had been tsken to the ﬁereér,
property by the Plaintiff fof the purposes of preparing them for
the sale which had been srranged for the 30th of that month,

At this time the husband owed the Defendant some $3,100 for
arrgars of rént and the lease was due to expire in the matter of

a few weeks?! tinme.

On the morning of the 17th May, 1969, Defendant arrived
at the Mercer property with a number of assistants and younded up
89 of the animals out of the paddock where they were grazing and
drove them across a railway line into another paddock which formed
part of the Mercer property and impounded them there., Thevre is
a dispubte as to the sequence of svents on this occcasion.

Plaintiff saye that she and her family observed Defendsnt

returning from the paddock over the railwsy line heving alresdy
baken some of the animalsg there., Defendant was sbout to seize

a Holden motor-car which in fact belonged to B, By Hall, pleintiffrs
son. The son was able to demonstrate to Defendant that in fact

he owned theé motor-car, whereupon Defendant restrained from

seiging the car seying that he would go and ftake more animals
instead. In the course of the conversation Plaintiff or her

family told the defendant that snimels were plaintiffl's and under

« 8 Bill of Sale to a Mr. Edwsrds. Defendant then took further

animels and drove thew sceross the reilway line impounding them in
the paddock. Defendant for his part claims thet he msde one
round-up of the animals only, He admits that having taken those
animals across the reilwey line and psdlocked the gate of the
paddock inte which he drove them, he returned with the intémtien
of geizing the car but on being satisfied that this belonged to
Plaintiffrs son he took no further sction, merely indicating

thet he might take further animels. In the event it does not
appear to me to malter whether the selzure was sccomplished in
two manceuvres or merely in one, but I prefer the Plaintiffis

version of what took pluce. Before the Deflfendant left the
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property he handed to the Plaintiff a notice undar ‘the Distress
and R&yl&vin‘ﬁet, 19&8, and wrote on the battom of such netice
the fact that he had impaunded 29 anim&l& on tb@ preperty¢

Pl&intiff, fearing thet the Defendant might return
and take further amimals bacausg the notice referred to a distress
being made for the sum of $1,700 whereas there was in fact a
greater mmountkowing £0r rﬁnt, decided to shift the balance of
her herd to a run-off which the husband held from the New Zealand
Blectricitby Department. The balance of the herd was therefore
driven to the run=off and remained on the run-off until the 24th
May whﬂn it was brought back to the leasehold area. Following
upon the seigure of the animals Plaintiff instructed her |
solicitors who, on the 28nd Mey, 1969, wrote on behalf of the
?laintiff’&ndkh&r husband to Defendantls solicitors sdvising
that it was the Plaintiff who owned the stock which had been
s%ized and that this was subject to an Instrument by wey of
Security to one, Edwards. The letter made the point that the
stock did not belong to Plaintiff's husband by whom the rent on
the lease was due.,  Correspondence followed between the
respective solicitors and an arrsngement was made to overcome
the impasse by Defendsnt &gra&ing‘te relesse the aninmals which
he had impounded on certain uné@rtakings being givern as to the
~disposal of the proceeds of their sale. Plaintiff received
advice on the evening of the R8rd May that Defendant had agreed
to release the stock to her and on the R4th Mey she brought back
the stock which had been impounaed in the paddock over the
rallway line o the paﬁdoekfn@&r the sghed and forthwith
proceeded to clean up the znimals as best she could and to clip
them in preparation for the sale. The animals were in a dirty
canditign¢,the padﬁock in which they had been impounded being
one which ga#@ access to a swamp. As a result the snimals had
té be ﬁash&d before clipping could commence. Wheress 29 animals
ha& been maimad it was found on tha 24th May thet =z pedigree cow

calle& “Gloverl&nds ﬁivin@ﬂ and & bull calf from th&t COW were
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missing. A search for these was made by Plaintiff and her
family but they have not been located, The paddock in which
the animals h&d‘been‘imﬁcunﬁea is one which is poorly fenced in
‘partsa It gives acc@s% tﬁ e lafga area of swamp.: Between

the 24th and 29th may Flaintiff endeavoured to prepare the
snimels for sal@\bux‘wwa unabla to complete their preparation

to her gatisfactian.; Her difficulties were increased by the
fact thet in the initial stages of clipping the cows some >
difficulty was §X§eriencad through the gnimais raceiviﬁg electric
shocks from the electric clippers and a transformer had to be
procurea ta:evarcmm@ this trouble, Then the cart&gekcontr&ctor
\wh@”Waa to take the animsls to the Morrinsville sale arrived a
day aarlier than axpaetad. The sale was reasonably well
attanﬁﬁd.buttha yrice& r@alis@é for the animals were much less

‘ than Plaintiff and her adviser, Mr. As & Eankﬁ of th@ Farmars*
Auctioneering Co., had anticipated, As a Tesult plaintiff |
all@ges that she suffar@d d&magaa 1n that sh& did not r&ceivs
the prie&s which she says she would have obtained but for the
wrongful seimure of the steck. She also ciaimé to have
‘incurrad wore int@r@st to Mr. Edwards through har inability to
y&y off the moneys a@curad to him under the Inatrum@nt by way of
Becurity as soog a8 she would have been able to pay it .off had

the animals reached a prégar price at the sale,

There can'b@ no doubt on the evidence thet the
animals impounded were ?1aintiff!s snd not the propérty of hey
husbeand, butkfer;yef&ndant it was contended that the seigure of
the animels was in fact lawful end within the terms of the
3iztrass and m$p1evih Act, 1908. It was commcn ground between
th% parties that if the Befandant'a action was te be justified
| it~cou&ﬁ only be_don@ ir it could be shown to be within that
Aet and that any selzure of the animels not justified by that
‘ggt was a trespass. In‘yarticulax, on behalf of the Defendant

it wes contended that the seizure was a lawful one in that -



(a) Plaintiff was a Mperson in possessiont as
defined in Section B of the Distress and
Replevin &ct, 1@@8. ‘

(b) If Plaintiff were 1ot & Tperson in p@ssaasionﬂ

of the whole of the property in respect of

which rent wae due and owing, then Plaintiff

was in possession of & field on which the

‘cattle were pastﬁring a2t the time of the

seizure,

Section &, ﬁi@trass anﬁ Replevin het, 1908, prehibits
any distress fwr rent unless it ia o distress aguinst the
chattely Mol the t@nant~@r person iu possession of the premiaas
in respect of which such rent has accrued due", In the present
case it is conceded that the chattels could not be sald to be
- the property of the tenant who was clearly the husband, but it
is sald that they were the property of the person in possession
of the premises, Defendantis argument proceeds on an historical
enelysis of the law, At common law, with certain exceptions,
a landlord could prime facle selge and distrain for arrears of
rent all goods and chattels found on the premises in respect of
which the rent was due, including distress upon the goods of a

strangery Halsbury!s Laws of ¥
pata. 158, Thé;exeaptionsg which are not relevant to the
present case, are set aﬁt at p., 110, para. 175. In New Zealand

& landlordfs right to distrain wes governed Ey the common law
until tﬁa,yaﬁsing‘af tﬁe”ﬁi3tr@$s and Replevin Act, 1868,

That statut@,cent&inéd n® PrQV1$ion CQtragpanéing,to S@ctich ]
‘ of;thé\$is£rass ahﬁ‘,ﬁﬂylavin Aet,:xgﬁﬁg‘aykpresent'ia force in
“this'cauntry;~, TQ ?h#ﬁ,?xﬁﬁﬂtithﬁ cqmmmn‘lawgpwsiﬁion prevailed
‘;and\é‘landléidgwas fxaé to distrain on th@:goddstoria‘stranger¢

, ]1$Q'thé”pésitiem remained uﬁt11 th®‘p&8sing éf th&yﬁiﬁtress Act,

L &885, $ection 5 of which was similer in its wﬂrding to section 3
of kh@\@gﬁs AQt,k;tﬁ&etimn 8 of the 1885 Act introﬁmcad the

;éwncgp$ §f‘$9§r$@n in possession of premis@§#;&s;distinct from
%ﬁh@.ténantﬁﬁ' ‘ﬁharé\h&s b&@nkalmaat a1@ear£h{af7aubhority on
;%hﬁfseétibn, akfact whiah~ié 3amewhat gmfpriﬁingzin‘a countmy

;gﬁh0$$ ecanomy has from its @arly ﬁurep@an ﬁ@ttl@m@nt baen 80

cl@s@ly idantifieﬁ with past@xal farming. ?har@ &gp&ar to be
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in New Zealand two cases only in which the law as to the
seilgure of goods not tha¢grcperty‘offthﬂ tenant hag been
discussed.  The first«isxﬁﬁxthaim v. Samson (1887) 5 N.Z.L.R.
208, g‘case which concerned the seizure of a sewing machine
on premises in rasp@@tlof which rent was owing. In this case
Williams, J. in a very short judgment said that Section & of
the Distress Amt, 1885, w§3~a direct reversal of the common
law rule thet & lendlord could distrain on 2ll goods found on
the demised pr&mi&@sfﬁhathar ba1ong1ng to the tenant or a
stranger‘b@cauﬁa tha 1and1erd¥a lien was one which appli@d to
the goods on th@ plaee in which they were found and not in

respeet of tha p@rscn to whom they belonged.

The same judge, in Finlinson v. Reid (1888} 6 N.Z.LsRe
24, considered the meaning of the words ®person in pessessien”
in Bection & of the Distress Act, 1885, That wae &n action
for the illegal distraint of sheep belonging to the plaintiff
who had & verbal sgreement with the tenant giving him the right
to graze sheep upon the defendantts farms There was a conflict
of evidenca as to the ex&ctwnature snd terms of the &greament,
but Williams, J. held that it did not give the plaintiff
axclusiv@'pm$geasian of the farm. The legality or otherwise
of the s@iaa&e depended on whether the plaintifif wes a person
within the words Wperson in possession of the premises in
respect of which such rent shall have zccrued dueV. At p.B7
Williaus, J. saide~
% The passes&i@n must of course be an exclusive
possession, and must carry with it, as I have
said, the right to bring sn action against
‘trespassers snd, of course; the right to turn
them off, ¥
At p. 883~
" It seems to me, moreover, that the possession
. referred to in section & must be a possession
['ca*@xt@n ive with the original possession of
the tenant. I mem hls, that if the surface
‘and subsoil wmre demised and the tenant let a
third person into possession of the surface,
but retoined possession of the subsoily or if

L two fields were included in a demise and the
I “tenant parted with the possession of one; that




the person %w wham such p@ss@ﬁﬁi@n was partad
would not be the person in possession of the
premiges within th& meaning of section B, ¥ .
It is tru@ th&t the 1@&rnad Judga gaiﬂ that he hwd r&selved the
'matt@r only aft@r ccnsid@rwble dou@t, but the m@at transient
reading of the judgment ﬁamonstrates that it was & carafully
consideyred one. ?ar the defendant, it is submitted that

Willisms, J. was wrong in Finlinson v. Reid in holding that the

possession had to be an exclusive possession and & co-extensive
pogsesgion b@éaua&,fit was claimed, there wss nothing in ‘the
Distress Act; 1885, which would warrvant the view that the
legislature intended to &lé@r the common law position to the
extent that the possession should bekan exclusive one, What
he submitted the 1885 statute intended was thet chattels could
be distrained 1f they were the chattels éf the tenant or of any
other person provided that they vere located on the property in
the possession of that @thar person.  He fmrﬁh@rksubmitta&;that
there was no warrant for holding that the possession must be.

‘co~extensive and that Williama, J. was not acting in accordance

with what Bramwell, L.J. had said in Coyerdale v. Charlton (1878)
4 Q.B, 104.  The latter case was daci&edAunder,th@ Inclosure
CAct, 1766. At p. 118 Bramwell, L.J. saidi- ‘

L it was said that there was a de facto ~
possession,  But it is difficult to say that thar@
is a de facto possession, when there is no
possession except of those parts of the lane which
are in sctual possession, and there is an
“interference with the enjoyment of the parts which
are not in actual possession. My meaning is this,
if there were an inclosed field and 2 man hed
turned his cattle into it, and had locked the gata;
he might well claim to have a de facto possession
‘of the whole field; but if there were sn uninclosed
common of a mile in length, and he turned one horse
on one end of the common he could not be said to
‘have a de facto possession of the whole length of

the common. If it would not be 'z de facto
possession it would be 2 nominal possession. 1f
‘no right were attached to it, it would nct be a
.constructive possessien. That T lock upon as being
the condition of things, and consequently the

- pleintiff hed not a de facto paﬁﬁ@ﬁsi@ﬂ bey@nd the
spots whar@ his a' als war@ graﬁing.

g€$>m@ta; hdwgver,kthat*vaQrﬁala Vs

i

Gharltoﬁ:Was referred to and



aonsiﬁar@&'byfwilliams;‘J* in Finlinson V?i*

Prom this it was argued that Flaintiff wag a8 Hperson
in possession® and th&t that was all that the D&f@nﬂant had to
establish to make his seiwura l&wful. ﬁlt@rnativaly, it wes

snbmitt@d that if F nlin$®~ v, g&i was rightly decided then

;Plaintiif cauld b@ said to have hed an exclusive p@saassien of
the field and that was @n@ugh in accerd&nce with the &ictum mf
- Bramwell; L.JQ 1n C@vaxdal$ Vs Charlton.  With r@s§ect 1 think

that what w&lliams, 3. aaié in E on v. Reid was right and

that there is nmthing in Cavard&l& Vs «harltnnfwhieh wmuld

guggest ath@rwiﬁa, MQraevar* th@ legislature, in enacting the
Distress and Replevin act,,&QGB, & consolldating measure,
enacted Ssction & in;aubmtantiaiiy the same férm;as it wes in
the i&&ﬁ Aét &&d 1t must b& deemed to have known and accepted
tha 1mterpretation pl&ced on the earlier section by Willi&ms, T
I yr@pose to follow that iﬂtarprﬁtatien to the extent that it is
n&cessary ta &pply it to %hiﬁ cases Even if, however, th@ra

were no previeus autharity on the point I would have helds

(1) That Bection B of the Distress and Replevin Act, 1908,
requires that tha person in possession othar than the
ﬁenant shoul& be in yass@ssien of premises the same
arksub@tanti&llg‘thﬁks&mw as those demised to tha
tensnt. In short, in my view the section renders
invelid any distress for rentyuthgr‘thgn a distress
again$ﬁ goods af'thﬁ tenant er the person whe, not
having a ﬁanancyx is hgéﬁthaless in possession of the

premises in respect of which the rent is due,

() In the present cese, Plaintiff, if she had possession

| within the m@aming of fection 3, had possession only of
one peddock out of o total area of 179 acres, and she
eaulﬁ not in nh@%e circumstances be ssid to have
po&%@qﬁi@n of th@ nramﬁsaa in respect of which the

‘rent mas due.
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(8) Plaintiff did not have an exclusive possession of even
the peddock in which her stock were held at the time of
the seigure. \Iﬁ is true that hepr husband in cross-
éxemination snswered certain guestions put to him as to

‘ ﬁis wifels cccupancy of the paddeck in such a way 2s to
suggest that she ned exclusive pogsession of tﬁat pad&ock?
but it is clear agsin that the possession, such ag it7wés,
was of the paddock end net of the premises and I do not
think that;thg;$om@what‘teehnical meaning vhich is given
in law to the phxas@lﬁexclusive possession® should be
spelled out of an answer from a lay witness. I think
the proper view of the whole arrangement was that the
Plaintiff, being without & proper mesns on her own farm
of prepsring the herd for ssle, asked her husband 1f she
aﬁuld bfimg ﬁha animals to;ﬁhe‘Mercﬂr‘farm to prepare tham,
- thet there wera,reasonsfaf commonsense for pubting the
&nimals‘in one paddock there and not allowing them free
renge over the farm, and that it was for these resEONs
that they werse in fact ?ut in one paddock and other
enimals excluded from that paddock. T have no doubt

that the husband could heve required the Plaintiff at
eny time to move the stock from one paddeck to another,
or that he could have introduced his own stock inte the
paddock had ne wished, but for ease of handling the stock
it was tha sensible course to put Plaintiff's herd in one
paddock, hendy to the shed, where they could be the more

kr@a@ily'brough% in for preparation.

In view of my finding of fact as te the details of
the~cénvers&ti&n batw@@n Plaintiff snd her femily on the one
 ‘hand‘&nd\B@f@ndant‘5§ the other, I need not consider the further
defence raiaé&,af equitable @st@ppél and I hold that the

Defendantls seizure was unlavful,

Flainhiff ééna@qﬁéntly has a right to such demages as

she can estsblish flowed from what was in fact a trespass to her
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: s the
stock,  The measurs of damages for such a trespass is/z full

velue of the goods which bave been lost te Plaintiffi Halsbury'!s

Laws of Qﬁg;ggé,kVQig‘iﬁ,yygiﬁ?, para. B4 gmd.&&zg@~&,ﬁc§regor
on Bgmageé,‘iﬁtthd;;\yﬁkﬁﬁﬁg’yara; 750. Exemplary demages, in

; appfopriéte ééaes,_y@nld‘ﬁypear ta be rec@varable; Kaxgﬁy&;ﬁc&rege
on ﬁ&&&&@ﬁ (Xbié} p. 689, Plaintiff is not, of Q@u&se,'axcus@d

from thé nérmal @bligatiéﬁkfa mitigate her ioss‘ ' i

On the question of demages I findi-

(1}r?h&t it is desirable t§ prayarﬁ a yadigr@& herd fbr‘ﬁale‘
by cleaning them snd clipping thelr coats, perticularly
about the neck and the tails, and by checking on ear
marks, I find that if‘is also normal and desirable to

arrenge caﬁ&l@@a@ fé? the auction of such ateckﬂby
glaeimg‘ﬂ@& wore desirable snimals at the beginning of
the catalogue in order to set the tone for the auction
cand hh&me&f%er to arrsnse the order of sale so that
animals are presented in family grouga,‘ifépﬁssible,
sisters being sold with sisters and the like,

(8) That Plaintiff had inteaded to prepare her herd between
the 17th and the 29th May, snd that but for the
unjustified seizure she would have been able ta'démﬁlata‘
$his satisfactorily by the 29th at the letest. It is
true that the truck called one dsy eariier than had been
anticlipated and that the clipping operations were
interriupted to obtain a trsnsformer o stop the cows from
beaing shocked, bub had not the unjustifiesd é@ixura of the
gtock intervened both of these difficultiss would have
baen ovarcome and thers would hsve been sufficient time
within wihich to prepare the apimals sdegustely. It was
only becauyze of the trespsss that these factors achisved

any slgnificance ot all.
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That Plaintifi could not begin to prepare the animals
until the 24th May having received nobice from her
golicitors only on the ecvening of the 28Zrd thal she was
free to tuke the animels from the paddock where they had
been placad by ths Dafendant.

That ?1aiﬁtiff~c@uldunat reasonavly have been expected

0 prepare:héf other snimals which she had pﬁt‘on ﬁh&
rug«aff becausse uﬂtil;she received notice that she w&s  
free to move the animals which had been seized awes she
could r@&saﬁabiy:haV@ held the view’that,@@fendanf~might
return to the Mercer property and seigze further animals.
That on %3rdzxay whan Mf§ Rmﬁe, &‘stock‘agant, inspected
the seigzed animals;wﬁﬂh the Defendent in the pad&éckiintﬁ
which fh@y‘hﬁd been driven, the pedigree cow "Cloverlsnds
ﬁivihéﬂ~and her bull calf were present, but that on the
@&th'ﬁaykwhan the animals were recovered from th@’p&ﬁdgek,
“Ci@v@rlandﬁ‘ﬁivinaw and the bull calf were missing.

Thot Plaintiff searched for these two enimals in an
adequate way but was ﬁﬁgbls to find them becauge thayk
had been Llost in the swémp; |
That as & result of delays brought sbout by the seizure
the animals were not as well prepared as they would

othervise have been in that they were not properly clipped.

That the postpenement of the auction was not a step which

Plaintif? could reasonably have been expected to take,

By that time the catalogue for the sale hed been printed

~and some 300 coples sent to persons over & wide ares, and

the sale had been sdvertised in the n&wapapers; If the
sale had been then postponed Plaintiff would have had to
maka fresh srrvangements with Mr. Edwards to ex%@hﬁ the
tern of her loan,  £he would have had to obtein a new
d&t&‘f®r %ﬁe &Qéti@n,'re*a@vertisa the auction, and her

agents would have had bo advise each of the persons to



(9)
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(1)

whom the catulogue was sent of the postponements  Even

had these matters been attended to the postponement of
the avetion ﬁighﬁ weii heve killed interest in it. By
the time a fresh dste had b@@ﬁ arvenged sonme of these
locking for stock for yé&igr@& or grade herds may have
been satisfied, 1t is to bakobﬂ@rVad thet the suction
had Leen arranged for the Z0th May, which 1s virtually
the end of the dairy season, at which time ¥ales of dairy
her&s are hald‘: Flﬁiﬁtiff,may have found that tha demand
for ﬁéiry stock had been satisfied before she was sble to
obtoin snother suiteble date for the suction. I think
that she hoped that she would be able to prepare the
enimsls sstisfectorily by the 20th, but her hopes were

dafeated for reasons beyond her control,

Thet the zuctlon was ressonsbly well attended.

That the animals did suffer in presentation in that
”Cl&varléﬁds @ivineﬂ,(t&@.”prima denna® of the herd, was
wissing, one asnimel had been cut by the Defendant and

his represenbetives in the droving operstions, snd the
g@ner&l.appaaranea of the gnimels wes not s good ag 1%
should have been,

Thet the &li@ping'sf two cows before the auetien, alleged
by Plaintiff to have been caused by the animals esting
wicroecarpn folisge in the paddock in which they had been

Cdmpounded, hes net besn shown to be due to this cause and

to the extent that any dianinuticon in price was c&us@é'by

these anizels bedng pleced a2t the end of the list the

Pefendart Lo viok to be held lisble in dsnages.

It is difficult to say what the animwals would have

f@tch@&,&t the auction but for the wrongful seizure. Auvetions

can be a success or a feilure from a vendoris point of view,

‘ depénding on & number of matters beyond the vendortls control, and

I em left vith the impression thet Plaintiffts clals for demages



w 14 -

is hased on a schedule of prices celeculated on the optimum
 conditions prevailing. Nonetheless, I accept the evidence of
Mr. Panks g@harallykon suetions of pedigree stock end factors
o be taken into mccount snd this suetion did suffer for the

rensens already mentioned.
I turn to the individual items of cladmg

, "Cloverlands Divine®s I sccept that this was a

- particularly good cow, that plaintiff hoped that it would fetch
a good ﬁrica,‘arausa interest and set the tone of the sale. I
accept that by reason of the zbsence of the animal not only did
the Plaintiff lose the price which the animal would ﬁcrmally
have fetched but that the ssle was depressed to some extent but 1
T think that Plaintiffrs cleim is excessive.  Fhe claims that
the animel was worth $600, but I cummot overlook the faet that
she had purchased 1t the year belfove for only $140. | Evenk |
allowing for the fact thet the snimel then sulfered from a
number of complaints which Plaintiff gays she had cured, and
that it had improved out of sighi in the intervening pariod of
time, I cannoi &110w Plointifl mors than $R50, being the price
the cow ﬁomld h&va‘fa%chad;but fer‘Eafﬁnd&nt¥5 tragpa$s* I

shell refer to this as the Mproper pricet,

Lot 7#, ¥FNeble MoreeWr  This apimel wes offered for ssle.

Plaintbif? h&d‘@riginally placed & reserve on the aninel of
$3g&@@. - BFf course she wep scopevwhat loath fo dispese of the
;&ﬁimal for sentimental re&séns and the reserve was calculataa
to allaw Plaintiff to retsin her, She says thet the amiﬁ&l
wes, in fact, worth $600. It fetched $112, I am of the
 ;0§1@1@& thaﬁ(ﬁmoblg Marge® by its vaiy placing in the catalogue

- gammot be r@ek@ne& te h@ﬁ@“baeﬁ~b&tt@r'than,ﬂ€1®V@r1ands'%ivinaﬂ

‘ $n~?1@iﬂtiff?$ estimation; and I allew a figure of $ﬁ5@~as‘b@ing

her proper priece.

Bull Gelfs  Plaintiff claims $200 for this sniusl and says
&b&t'sh@ hes obtained up to $250 for animals of & like quality,
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but she has also obtained much less then this. I allow the

~sum of $185 as being the proper price.

Beef brooding cows:  Plaintiff claims that she sold these
snimals unwilliégly snd onky becsuse of the unﬁarﬁ&king which
ghe had had to gi&Q,to get the animals back from defendant,

ghe sa.yé that she %‘i&aﬁ. im"mﬁa@é to ratain the animels and that
th@yk&ax& worth $1®®~each.: In fact she r@cﬁivé& only $£08

for the fﬁur. Xnkmy view, however, animels of this kind will
always be salesble snd ke prices ﬁ&y&hla for them would not
fluatmatg in-the same way g2 pricss payable for p@digraa gnimals,
in thet they w@m}d not f@@miya eny special prap&r&ﬁi@n before
.pr@s&nﬁatian for seles I do not think that & claim @dr denages

hag been made out in‘r@spect of the Tour beef bresding cows.

Main body of herd {?ﬁ}x It is difficult to assess with any
degrea wf;aeé&racy what thesa animals wmu;& have fetched at the
sale but for the selzure. Mr,kBankﬁ says thaﬁ under optimum
conditions they may have fetched $200 sach end he would have
expected that ﬁha 1@&3% price fromw the worse aemditi@nﬁ would
have been $100, with the probability overall that they would

- feteh $150.  They fetched considerably less than this. I
think thet some of the factors which aifected the pricé are the
result of the wrongful selgure, buﬁ other fazctors aye not to be
charged against the Defendant. 1 teke into sccount the evidence
of Messrs. Banks, E&warﬁa? Lowe end Loveridge and I allow

Plaintiff $1R0 as being the proper price,

Interest:  Pleintiff cloims interest on the piineipal sum owing
to Bdwards on the Instrument by way of Security. She was vnsble
to mepay theklngtrmwant by wey of Security because the sﬁcck did
not reailse as much o5 she thought they would have reelised.
Defendant resists the claim to interest on the principle thet it

is 0o remote and not a loss flowing from the trespass:

Liesbosch Dredger v, Rdison S,8akﬁém,‘€1955) A,Cy 449,  There
are pas&%ges in thet judgment vhich are apposite to this case.,

At p. 460 Lord Wright saidi-
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¥ But the appellants! sctuslloss in so far as
it was due to thelr impecuniosity arose fyom
that impecuniosity as = sepsrate and concurrent
cause, extraneous to and distinct in charascter
from the torty - the impecuniosity was not
traceable to the respondents'! scts, and in my
opinion was outside the legal purvisw of the
conseguences of these actls. The law cannot
take account of everything that follows &
wrengful acty 1t regards some subsequent matters
as outside the scope of its selection, because
#it were infinite for the law to Judge the cause
of causes,¥ or consequences of consequences,
Thus the loss of a ship by collision due to the
other vessells sole fault, may force the shipowner
into bankruptey and that agaln may invelve his
family in suffering, loss of sducation or
opportunities in life; bul no such loss could be
recovered from the wrongdoer. In the varied web
of affeirs, the law must sbstract some consequences
as rTelevant, not perhaps on grounds of pure logile
but simply Tor practicsl reasons. In the present
case if the spprellantst finsnclsl embarrassment is
to be regarded as s conseguence of the respondents?
tort, I think it is toc remote, but I prefer to
regerd it as sn independent cause, though 1its
operative effect was conditioned by the loss of
the dredger. #

I think that the insbility of Plaintiff to repsy the smount

owing under the Instrument by wey of Security is too remote and
that the interest claimed cannot therefore be allowed. Bulb I B
think this is a case where g plaintiff should be allowed int@?gsg@
on the smount for whichshe succeeds from the date of the trespsss
up te the date of judgment, giving credlt, of coursey for the
money received from the proceeds of the sale and paid over to
Bdwards:  This Courit has power to make such an award., It is
true that interest in this form 1s not specifically clszimed but

a claim for inter@st of 'z greater smount was always before the

Defendant from the time the proceedings were instituted,

I do not think that this is & case for the awsrd of
exemplary dsmages. While it et first appeared that Defendant
had acted in a high-handed manner, he had in fact taken a
number of steps to ensure that he was acting properly in seizing
the énim&lg and 1t could falyly be said that eircumsbances
congpired agasinst him, Ax think that the parties can now




w 37 -

ecalculate for themselves the amount payable under this Jjudgment
but, if this is not the case, the matier can be referred back to
ne., Plaintiff w1llkbe'ﬁntitlad to costs according to scale,
with witnesses' expenses and disbursements to:b& fixed by the
Registrar. I aartify for three extra days»k .

Bolicitorss

@rierson, Jackson & Partmers, Auckland, for Plaintiff,

Bennett, Vollemaere & Eo;, Auckland, for Defendant,






