w7 N.THE. SUPRENE COURT OF NEN
W NORTHERN DIETRIC

AUCKLAND REGISTRY No, h.is6/70

BETWEEN  EDWARD LEONARD HAYDON of
Papakure, Furmer
Plaintifs
- LND «‘“f@g:g%@ DSTOCK (NaiZ.)
j 71 : LIMITED a duly incorporated

¢ombeny having 1te veglotered
gffice at huckland, losurance
CApents ‘ S

First Defendant
&N D INTEENATIONAL SHIPPERS LIMITED

& duly dncorporated compingy
having its registered office at
Auckland, Shippers

Second Defendant

Heavipes Bth February, 1874,

Counsels Grove for Plaintifl,
Brown, G.C. snd Carter for Filrst Defendant,

Judgments oth February, 1871,

Jmmmmmmﬁﬁwmm .

Plaintiff, who 1s a femer, kept & number of brood
METEE, It is customery bto dinsure these animels and @hmir\
progeny against logs, Plaintiff dnsured with "Lloyds?, ’ﬂmmm
insurances were arvenged through Firvst Defendant, whleh, prior to
Beptember 1868, dealt with & flvm of dnsurance brokers cilled
Hogg Robinson & Gardner Mountein (N.Z.) Ltd,, but 2t about that
time First Defendont btook up &8p sgency with & fire celled Hdward
Lumley & Soms (WiZi) Ltd., A 'a result of that change First
Defendant wrote to all those with whom it had done insurance
business, é&&imﬁif? recelved one such letber dated September 1st;
1968, in which the last parsgreph resd as followsts
"In the meantime we would confirm that Bdwsrd
Tumley & 8ons will through this office, be
arrenging venewal of all existing policies @
they explredt
For the purposes of this cage only two policlies of

insurence sre of momenth, Platetiff hed dnsured his brood m&r&



2Catamaran® aad her forl in poliecies vhich were due to expire

o Bepbember 18€h; &@%%w These Insurences had been effected
through the agehey of Hogg Robinsen & Gardner Mountain Ltd, and
would, if renewad through Firet Defendant,; be dealt wlth by
ﬁ&w&w@'%mmxay“& Bons L4 under the pew ayvenzenent get out in
the said letber of  Bepltember ist, 1088, A notlce was gent to
Plainti € by the ﬁﬂ@ﬂﬁ@ﬁﬁ“ﬁmmﬁ\ﬁimﬁ in Bupust, eadvising him of
the expiry date of the policles, ~Plalntiff did nothing, On
December B0th, 1868, in the early hours of the morning, "Catansren®
got dnte diffiecltlep abilet foslinp and had o be destroyed,
This was on the sdvice of & vebterinary sargeon, Mr. C. J. Roberts,
Cowihe wes Lo sttendunge, Ui the shme wooning plaintifs ﬁﬁk%ﬁ wm*
Boverts %o sipn v osertiflcate ad to e Mthess of e baye for
ingurence®,  He yelfused. At 10480 sem. Plaintiff attended at
the offices of  Filrst Defendent., ~He there saw & oclerk, To
this clerk ?&ﬁiﬁﬁiff produced the document fent o hiw 1 the
previcus August.’ The bottom portion wes detachaBles’ THiE was
detached by the olerk she node certaln entrieg on 4t - The

dovoment was-signed by Plalpfitf, - 1% readsi~

" Pacific Bloodstock (ﬁ*@‘ Ltd,
P.0, Box £3-188,
Papatoeboss
Dear 8ix,
4. Plesse renwvw the Insurance Policy/
Poldelen detalled 1o vour votloe dateld iviiciins

OR 8y Plesse smend the smount insured in
the Polioy/Policies detslled in vour rotice dated
crenerws 30 Bhe follovivg monneriw

Catamayan £980 vecoeived 20,18,68

B Wy chedue Toy the proniun due Ls
enclogedy

ﬁfmwﬁ fatthivlly,

BIVARD L BidDom
Insurer. ) #

& chegue was pald fopr the preglug on both policiesn, Ho

indioation was given by Pledntiid thet "Catanmerm? wad $hen desd,



o & -

I turn now to the evidence of My, Harris who was
(and still is) the Mansger of First Defendant, ~He arrived
about half an hour afber Pleintiff left First Defendantts
premises, but the effect of Pladntifsts visit was then relsted
to him. MCatamersn’ was an Mover-age mare" which mesnt that,
before she could be fmrﬁhwylimﬁuw%& u certificate from o
vebterinary surgeon &8 Yo her aon&i%i@m Was réQmir&&., Also she
could not be inmsured for the g&m& gum,  There is & recogrised
scale whereby values &r& written down each year so that after
twenty vears of sge no Insurence wilm~h@ given. . Premiums
imcrw&%& QECH Tear, Either the insured or First Defendant takes
the gteps n&e&&é&ry for the obtaludng of a a&rﬁifﬁ@aﬁ@‘fr&m @
veberinary surgeon. There 18 no set practice, Simc@'wlﬁinﬁiff
had mot Left o vertifidate Hr, H&r&iﬁ immediately veug Mr, Reberts
who stated that "Cotamaran® had died that morming. It was &
@min@&&mm@w'ﬁhﬁ% Mry Boberts happened to be the th&rim@ry SUPEeon

tphoned by Mr. Harris for the obtaining of such a certificate.

It appears ﬁm&tfﬁawli&r, on October 18th, 1968, when

anotlier veberitary surgeon; Mri T R Johnstony, was dttending to

Plaintiff'e horgses, he was asked to give & certificate of fitness
of "Catamaran” f@rﬁiﬁ%ﬂ?&nu@* A certificate of that date was
provided and I sw ﬁ&tﬁ%ﬁi@ﬁ it was ﬁm@n given,  Plaintlf! said
nis instructions www@k%h&a this should be sent to First Defendant

~direct by Mr., Johnston. Mr: Johnston was not called and 1 am

not prepared to &aa@gt that this was so, However, Plaintiff was
out of New Zealand sbout this period and he stated thet the
c@rtificatﬁ‘w&ﬁﬁin;hiﬁ m&i& wﬁ@mvh@ returned to Hew Zealand about
December 14th, M&m \Mmm@ about this certificate and it
remained imtmiﬁ po%ﬁ@&ﬁiam until after the events of December 30th
which I have narrated, @ﬁyﬁawmﬁ £0th, 1969, the following letter
was sent by First bwf%mﬁ@mﬁ to Plaintiff:-



1 e enclose our cheque for 278,00 being &
refund of the premium on the "Catamaran® marve,

Insurance on an over age mare 1s only

renewed on the production of & Vebs a@r%ifia&t&,

and a rate established aceordinglys  But as no

such certificete was produced, our wnderwriters

-were not prepared to remew the poliey, ¥
Plaintiff denies recelving this leétter,  Discovery by both sides
omits sny reference to this cheque and other records covering it,
a8 well as the chegue pald by Plaintiff on December B0th. 1 need
not pursue this further et 1t de obvious thet the fnsurers would
not then dccept that any renewsl hed been efflected, Tt iﬁ &lﬁm
obvicus that the insurers were tnder no liability so Plaintiff now

swes the Firsed ﬁ&fwmﬁ&nt ard I turn to snalyse ?@aim&;fﬂ’& cladm

The relevent parts of the Statement of Clainm are
paragraphs 1, B and 4, They read as followsis
" 4., He was at sll materigl times the vwner of the '

Tihorse Woatemavan®, \

2, On the 1&@ ﬁay mf beptember 1068 the fivet defendeant
advised the pladntdlld that the 88lid horge which wos
insured in the sum of £4,000,00 would be insured on
the plaintiff!s %@h&if by ik, the first defendant,

4, The first and/or the second defendent &m@@ph@&
pavment for 4 premiuvm in rdspect of the dnsursnce on
the said horse but failed to insure it, 7

‘The allegation in pavagraph 4 hes not been proved, At the point
of time vhen the chedus was hended over the horse wes dlready dead,
g0 Plaintiff had no insursble interest, 1 find #lso he failed to
disclose thie when he paid his chequé, If there be a csuse of
ometion 1t can drise wﬁky under paragraph € epd from the undoubted
fact that First ﬁ@f@ﬁﬁmnt did not insure the horse. ' Plaintiff
. relies upon the letbter of Beptember 1st, 1968, and, particularly
ffﬁﬁh@ll&%t parvegreaph Which Bas bedn alresdy cited. - Juglt how this
1f§&@cu&ﬁ&t~ﬁaypmxtﬁ & guuse of ackion Hag not beén mede clear elther
\~§ by{@i@&&im& or in srpoment. It Ll pot e¥pressly clsimed that any
\{éa@mﬁxaa% existed bebwsen Plaintiff snd Defendavt.  Auy sweh claim

A st fail because no consideration has moved from Pleintiff to

support 14, or; st least, no consideration has been proved so to

‘wove,  If the claim i8 vot for & breach of an alleged contract

1; dhew the Conrt i st s comolete loss to find either in the



pleadings oy evidence any other basis to support & claim

the slleged logs,

Kaw&v&ﬁ, in wmy dudgment, the positlon 18 m&&&@;gf The
said lebter L& no meve thin do offer to mmﬁ@w%ﬁk@ %ﬁ$ f&m§W%$ ot
Pladntiffts existing policles os they @%@ir@*’ This mw%ﬁ@, oy
Plaintiff well kmew, that ne would y@w@&vw from the iwmwmmwﬁ %m@
usual notices @f‘ﬁx@ixy and that 1t was then for him %o iﬁ%%rww%
Piret Defendent and to @m&l&h@&&ﬁw o the &@%@@i%timg ol & fresh
walicy f&w & lesser ﬁﬁm ﬁfﬁ@% & certificate of health had %w%ﬁ
abbained from @'v@t@y&ﬁ&wy‘ﬁafgwwmﬁ Tt was vot & simple renewal
such as is well kmﬁWﬂlﬁw fire insuvanes, This mave wes nesring
the end of the redégnised mw productive perioed &ﬁ&‘&@w &mw&v&%&a
value wags substantislly ﬁ&miwiﬁh&m% each year &il %i&imtifﬁ*
setions, including the getting of the certificate fvom Mr, Johnston,
e &ﬁ%%mpﬁ 7 gmﬁ & fuwﬁ&%w wm@ from My, Roberts, m&ﬁ’th@ Plait
to Plret Defendant's @ffﬁa& &nﬁ payment of the chegue, plainly
show that Plaintlff &ﬁww ﬁhﬁ@ km% letter of Beptember 1st, 1968,
Was no more tnaw an wff&w o &rrﬁmgw the reneval of exliting
. @@l@&&@ and @h&t &t W%w far @i&imtiff to giv@ the necessary
dnistruotions, upon the w&w&iy% of ‘the customary notice fram the
dnsurers, whether or mm@ he ﬁ@axwwﬁ further insurence. %h&% wowld

then peguire ﬁm‘bw'm@gmﬁaﬁﬁﬁﬁ with the brokers. There 18 no
“oecasion to decide wh&ﬁfﬁﬁ% obligutlons were dnter e onoe
&nstrmetiwmm had been ﬁ&vwm@ but 4% is clear that on fhis occasion

b least
: ?l&imtiff aeoenbed ww&mw%&&h&i&tvﬁf&w the obielning of ﬁh% necessary

certificate from & velerinary sirgeon, but thereafter did nothing.

I do not overlook %h&ﬁﬁ&@%‘ﬁk%ﬁ% 1f Plaintiff had done no more than
indicete an intention o renew the insursnce, First Defendant might

. itself attend to all @%%ﬁﬁiw: Tne terms of sueh &,r%laﬁﬁmma&$@

would depend upon the elvounmstances sfter instructions had been
glven,
&n@rw is 'no maaﬁdimm o ﬁ@mwﬁn&x the Techrtoal

regulrenents of m%%&%miwg 8 @%liﬁ,im&mwﬁm&@ eover.  Thebe sre netb



“l e

always insisted on, ALl this Court is called upon te determine
is whether or mot First Defendant w&% uwnder & Llegal duty to take
steps to insure ﬁh%'ﬁai&~%rmwﬁqw%ﬂ@ﬁ and, 1f so, did 1t fail to
carry out that duty and s m&m%&‘?x&imtiff‘&mﬁaw I find that
Plaintiff has failed to prove thet any such duty lay upon First
Defendant. The a&&&m7ﬁ@ﬁﬁwﬁﬁmgly fails,  There will be judgment
for First Defendant, together with coste according to scale as on
a claim for $4,000, sud with Court dishursements and witnesses'
expenses to be fixed by the Heglsbruy. 1 certify for discovery

and inspectionm, the costs of which may be fixed by the Reglstrar,

ﬁgggagﬁgyﬁ§
Anthony Grove, Auckland, for Plaintiff,
MeFlroy, Duncan & Preddle, hucklend, for First Defendsnt.



