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Hotion ex parte for leave to verify the
petitioner's case 1n part by affidavit. The respondent has
not flied an answer but has [iled an address for service and

consents bo the crder sought. & separstion agreement between

the rties which dis alleged to heave remsined in full force ang

effect since its date (6 August 1968) forms the ground on which

the petition is based.

In support of hls spplication the
netlitioner has deposed that he ig employed by the Ministry of

Works at Turangl st the southern end of Leke Taupo and "if I

recuired to travel from Turengl to Chrlstchureh to glve
evidence In wy case it will invelve me in alr fares from Boterus
to Christchurch and return an amount of #B5.20. I would also

be dnvolved in the loss of not less than three days pay.

k]

Agcordingly 1t would be & matber of considerable hardship and
@xg@ﬁéw to me to travel to Christchurch to give wviva voce
gvidence,?

Rule 41 of the Matrimonial Proceedings
dules 1864 allowe evidence on petlitions under the %a%&imwmi&i
Proceedings hct 1863 to bve given by affidavit "with the leave
of the Court, or where suthorised by these rules.®™  Until

fairly recent times the Courts exercised thelr discretion in

this matter sparingly vhere 1t wes the pebitioner whose evidence




it was proposed to tender by affidevit, but letterly, where the
petition has been baged on & wxi%t@n geparation agreement or a
separation decres or order the unlikelihood of the existence of
gny bar has led to & more liberal attitude by the Court in
undelended sults, It mast not be forgotten, however, that, as
a change of status 1z involved the presence of witnesses {and
particularly of petitioners) is normelly reguired, as K.41 states,
and that a valld reason is xé%air@& for dispensing with their
attendsnce. What amounts to & velld reason will vary according
to the circumstences and 1t is foy this resson that the Courts
do wot now insist on such cogent reasons for dispensing with the
viva voce evidence of:p@tition@rg in undeflended suits on the
ground of sepsratlon decrees, orders or agresuents &s iﬂVOﬁ%%f
cases and will accept prool of a gubstentielly lowsr degree of
hardehlo,

Bven in these cases, however, the “ourt
will require evidence of some herdshly of the petltioner which
would ressult from hils pergonsl attendance at the hearlng of his
petition. The standing of the law is not enhanced by the
gpectacle mfk&ivoraaﬁ being granted in the absence of the
petltioner, Iy is, after all, his petition @ﬂ%ﬁ§rima facie
there 1s no compulsion on him to present or Lo prosescute 1t at
any @&wtiaul&r time after his right to present It has accrued.
Horeover, he has the right to file his petition and/or to have it
neard in any Court in the Dominion, See 8im's Yivorece Law and
Practice (Bth edn) p.349 and #,58. These facts will naturally
be considered by the Court in relation to & plea of hardship
aloong with the principle thal public policy s not served by
prolonging the exlstence in lew of & wmarylage that has
irretrievably ceased to be one in fact,

In the ingtant case the betitioner

]

wes resldent in +urangl when the petition was filed. He could
have filed it in the Hamilton Heglstry of the Court zad given
evidence at » nesring in that Court with considerably less

expense for travellling snd with the losgs of not more than one



day's pay. He elected, instead, to file 1t snd have 1t hesrd in
Christchurch and he says that thnis will involve hiwm in #52.80 for
gir fares and the loss of three days' pay. I take linerty to

doubt thet. From Monday to Friday (inglusive) he could catch

an aircraft in Taupo (over 50 miles nearer to his home at +urangi
than Hotorua) at 9,10 z.m. and could arrive in Christchurech at

-

12,09 pouw. He could return the following dey, Lleaving

Christ-
chureh at 1,08 p.m,. Ihe Court will slwavs make speclal arrange-
ments for hesring io & case such as this and i & {lxture were
made for o Friday afternoon the petltioner would probably lose
only one davls wvages. Ihe return fare from Yaupo is ¥50.80.
Rotorua-Christchureh veturn fare ls #53.80 but dhere 1s & return
light to Botorua leasving at 4.156 p.m. daily, so th&ﬁ, if he
travelled via Sotorus he could veturn the sasme day. I cennot
a0, t%@r&f@r@, why the petitioner should lose three days' pay
by attending to glve evidence in person.

Ihe petitioner has sworn that 1% would

it

cayee hip Yeonsldersble hardshis end expense” to atbend the

hearing of hisz petition. I have zlresdy shown that the expense
which he snticlpates cen bhe substantially reduced. His state-

5

ment that be would suffer considerable hardshi & conclusion

which 1s mm%\fwr the Yourt to drav on the fects presented Lo 1%,
Except on the score of expense I have no evidence of any facts
fron whleh I can arrive at that conclusion. When relisnce is
placed on expense Lo prove hardshlp 1L is not sufflclent merely
to prove necessary expendliure. Llhere must also be evidence of
the petitioner's mesns avallable to meet that expenditurs. I
have been given no information at all on this subject (for all 1
know he mey have substantiszl funds at call), but I note from his

vetition that he has no dependent children, snd from the separa-

tion egresment 1t appears thet his 1iablilility for the malhbensnce
of his wife is fixed at #12 a week. Even if he has no cash
presently avallsble I should think that it would not tw%@ nim
long to save the money necessary to enable hinm to attend at the

hearing of bis petition.



The petitioner has falled to prove any

hardship. Lg g result, althougll the respondent hes consented

to his spplication, it ls dlsmlissed.

I may add thet even if I had been satis—
fied on the score of hardship I could not &da@@ﬁ the proposed
affidavit because 1t contalns s statement that cannot possibly
he troe. In paragraph 6, after referring to the separation
agyeement &gt@& 6 sugust 1868 (which is exhibited and properly
proved) he continues:

"That spreement ls dn full foree and has been in
full foree snd effect for g pariod of not less

then three years namely frowm the sald 6th &
August 1288 down to the present time,®

Ihis sentence follows, word for word, the allegation in paragraph
& of the petition. Ine reference to three years instesd pf
two in the getitlon ls sun obvious drafting siip which lg readily
capable of amendment elther before or al the hesring il & sworn
statement to that effect cannot be accepted dn an affidavit
tendered in lieu of orsl evldence.

4 further defect in the alffidevit is

L@, Ihe

ite fedlure to identify properly the marviage certill
petitioner merely deposes that & copy of the merrisge certificate
was obtained by his solicliors and hag been flled in the proceed-
ings. (Technically, it is not "filed" but "lodged! - see i,

7(1).) It does not app

gar thet the copy of the marrisge

certificate so lodged hes ever been sighted by the petitloner

and this statement appears to be hearsty. It 1s essentlal that
the document tendered as prool of the wmarrisge be posltively
icdentified by & party to the merriage. Ihis could be done, of

course, by the respondent if she were prepared to glve svidence.

Solicltors:

D.H. 2tringer & Co., Christchurch, for Petltioner



