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complete. Becond defendant estimstes, snd tHere is no evidence

to the contrary, that plaintiffis assets and undertaking will

realise a net sum of $500,000 and this estimate is not likely
to vary by mors than $25,000 sither way. Becond defendant
says, and ageln there 1s ne evidence to the contrary, that the
amount owing to the second defendant upon the security of the
Debenture and other geeurities given by other companies is
$5,700,000 (fustralian currency) and that, upon the realisation
of all other securities and the payment of the proceeds of the
saue to second defendsnt, the belance still remsining owing to
 second defendant will be approximately $1,300,000 towards which
balance there will be applicable the sum of $500,000 already
referred to.

On the 28th June, 1870, BLW.Z. Flnsnoce
Co. Ltd,, & secured creditor of the plaintiff for a substenbtial

amount, presented a pebtiticon for the winding-up of plaintiff
but this was withdrewn on plaintiff going into voluntary
liguidation. At a meeting of plaintiffts creditors on 12th
Svgust, 1870, one H,G.¥.Callsm was appeinted the licuidator of
the plaintiff st the instance of the B,N.Z. Finence Co. Lid.,
supported by the Fagle gtar Insurance Ce. Lbd,

In February 1971 plaintiff instituted an
action to attack the velldity of the Debenture given in favour
of second defendant.

The first end second defendants now move
for orders thaet plelintiff give sscurity for their respective
costs of the action, and that theproceedings be stayed until
such security has been given, and thet the tige for filing
the first defendantls stebement of defence be extended for
50 days after and exclusive of the day on which the first
defendant is given nobtice that such security has been glven.

The first and second defendents invoke

8,467 of the Compenies Act 1886, This sectlion formerly appesred
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ag &,580 of the Companies jpet 1983 and is in ﬁh@ very words
of 5,447 of the Companies Act 1948 (U.X.).

There cam be little difficulty in
accepting the statements of first defendant, s chartered
aceountant, thet, 1f plaintiff fails in the action, it will
have no assets wh&tsa&?&r %0‘@wtiafy any coste awarded sgeinst
it. That being the case, the question avises as to whebther
the diseretion, which is impliclt in the wording of ».4867,
should ve laoveked in favour of the first end second defendents,
I wish to ssy nothing which might appear to suggest whst
considerations the Court should take into sccount in exervcising
its discretion undey o.46%, bubt, in the present case, apard
from the mavber to which I willl shortly refer, it seems to me
that, Whau a company in liguldstion wishes to embark wpon
litié&fimﬁ impeaching the validibty of & Debenturs in clrous—
stances where, 1f the pérﬁi@m propounding the Debenture are
successful in their defence, plaintiff will be quite uvnsble o
pay the costs which would neymslly sccompany Judgment for the
defendants, that discretion should be exercised. Generally
gpesking the sectlon wag enschted to pr@&i@@ éam@ security for
parsons against whom sctions may be brought by companles with
everything te gein and 1little te lose by the issue of proceed-
ings,  Mr. Casey saccepts that the present case is one for
the exercise of the discretion, the mebtter to which I have
already alluded apart. That mstter is the execution by the
plalntiff and first defendent of & Deed dated 13th November,
1970, following wpeon the arrangement of a sale to Cutlare
Heammer W,%, Lbd. of certain of the plaintiffis asssebs then in
the hends of the recelver. This debenture defining the rigﬁtg
of the parties snd retifying the sale argengsed wes necessaly
becanse the valldity of the Debenture over the assebs to he
sold had been celled in guestion. (lause & of the Desd of

the 13%th November, 18%¥0, provided that the receiver would
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rebain in his hands or undey his control sld noneys recelived
from this sale to Cutler-Hsmmer §,Z7. Ltd. until such time as
s Tinal decision on the vaelldity of the Debenture should be

abtained, Clause & resd as follows:

BHOPHING heredln contained or dmplied shell in sny
wise hawmper or regbrict the rights of the
Liguldator to challenge the velldity of the said
debenture or to prosecube any actlon pursusnt to
eny cledim thet such debenture ls invelid excepd
28 expressly provided in Clause 4 hereof.¥

On behalf of the plaintiff it is
gontended that an orvder regulring plaintiff to give security
for costs would = to hemper or resbrict the rights of the
liguidetor to challenge the vaelidity of the Debenture. I am
of the opinion thet nothing in the Deed operstes s & bar-to
the exercise of the Courtts discretion in the defendantst
favour. A1l the Deed doss is o watify the sale and to
preserve the proceeds for o time., There is nothing in it
which puts & curb upon the conduct of possible Liblgation.
Plaintiff still has the right to sue but in the pursuit of
that right pl&imt&ff must, of course, observe gll the normal
procedures of litvigsation and comply with the rules of Court
as leid down in the Code of Civil Procedurs. The liguidstor's
position after the Deed was execubted in rvelsbtlon to his right
to sus wes the safle azs 1t was before the Deed had been execubsd
Hig right to sue before the Deed had been executed wss & right
to be @X@rcigad in accordance #itm the rules of Court., His
right to sue after the Deed wes exacuted can be no different,
The present case is one, therefore, where defendants are
entitled to an order for security.
| It may be, as was observed, thit second
defendant and the two prinecipal unsecured creditors on whose
instence the sction has been largely brought are all
imstitutions of substentlsl means. It mey wsll be that no one

of them hes been atbacksd by chill penury, but I do not think
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that this 1s 2 resson for the exercise of the discrebtion

against the defendants. )

Mr. Hubchinson on behslf of the first defendant
has informed me that the secale costs of the sctlion if
defendents were successful would smount to $15,000, but he
seeks sn order for security in the sum of $5,000, this suw to
be apporticoned egually between the two defendants. It is
estimated that the action will tazke some two oy three dasys to
hear snd 1t may be necessary to have some evidence taken on
gommission lnlustralis or for the witnesses to be brought to
this country. Unless the court were to certlfy otherwise, the
total cost to be awarded on the action could not exceed $1,000
(B,10, Table C in Third Schedule to Code, Item 38). I think
that this figure should be adopted but that esch defendant is
entitled to security in that amount,

There will therefore be an order that pleintiff
give security for the first defendantls costs of acbion in the
sum of $1,000 and for the second defendantis costs of action in
the further sum of $1,000, but leave is reserved to each of the
defendants to apply for further security if it later sppears
that the security ordered iz insufficient. There will also be
en order shaying preceedings in the actlon until securlity has
been given snd extending fthe time for filing Tirst defendantis
statement of defence in %erms of the metion. Costs on the

mobion will be reserved,

Solicitorss Buddle, Welr & Co,, suckland, for Plaintiff

Towle & Cooper, puckland, for Pirst Defendant
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