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JUDGMENT OF McMULLIN, J.

This 1s an actlon in whiech the liguidator
of L.b.Bllmers Construction Litd. sseks to recover from the
defendants the sum of $4387.45, being advances to defendants or
payments mede by plaintifl compsny on behalf of defendants, who
gt all material times were partners in an enterprise eslled
Montayr Exports. Monbayr Exports was in fect a partpership
between defendants formed Yo export bullding materisls overseas,
Plaintlff company wae a bullding compsny bub it is now in ths
process of belng wound upe PDefendentyd were sharsholders in and
directors of the plaintiff compsny. It would appear that its
memorandum of asscclatleon wes too restrictive in its terms do
permit of the operstlon of an export business by plaintiff
company and for this reason defendants formed a partnership to
operate under the wing of snd yet outside of the pleintiffts

structure, At one stagk st lesst 1t was lntended that Monteyr



&

Txports would become an Incorporsted ﬁmmp&ﬁy,buﬁ its incorpora-~
tlon wes never wought aboul,

Before the plsintlfl company went ilnto
liguldation Honbayr Hzporbts commericed business snd hed business
dealings, the funds for which appear to have been largely
provided by plaintiff company. It is in ovder to effect a
recovery of funds which pleintliff company expended on account of
Montayr BDxports that the present sction is brought. Plaintiflf
doas not @Rp&&%&ly gue on el scknowledgment of inﬁﬁbta&méﬁﬁ
given by the three defendsnts but invokes & document dated P8th
Februsry, 1868, in proof of the fact thet noneys were sadvanced
to the defendsants for the purposes of the business of Hontayr
Exports, Defendants acknovledge their indebtedness to plaintiff
but deny that as at 28th February, 1968, it wes $2,000 and that
it is now $4,357.4B. They say thet 1t was something to the
order of $3,000 as at 28th February, 1968, but deny that their
indebtedness was o be guentified at that dete in avny exact
smount, They say thet the sckoowledgment was prepsred by the
company!s solicibtors st a btlme when the fortunes of Hontayr
Txports appesred to be wavering snd 1t was thought desirable to
record the somewhst loose terms of the arrangement made between
the company and vhat wes in effect & partmership. Slnce the
acknowledgment was signed further advaneges have been made and
that 1t Why the present claim is one for $4,357.45.

The cases in which the Courts can go
behind an acknovledgment must be inireguent, tut I think that th
present cese is one vhere the ackuowledgment can be said to
record the substance of the position between the company and the
partnership slthough there lg some room for argument sag to the
exact amount of the advances.

The clalm arises in respect of four
items which ave (a) Zephyr car, (b) cash advance, (c¢) payment
of air fares and (d) payment of salary. I deal with these as

follows:



Zephyr Cax. The li@uiﬁatar claims thet,
although the Zephyr car, which wes purchased for $880, wes
originally shown in the company sccounts ss & company assetb,
it proved op lnvestigetion to be dn fact a car purchased on
hehalf of Monteyr Bxporis to be uwsed for the benefit of that
partunership., It was for this reason %that in the accounts
prepared by the liquidator the position was reversed and the
present claim arlises. The sccounts were prepared originslly
by Mr. Morse, a charbered accountant, from primary records
which consisted In the malp of cheque bubtits, slthough, where
information on these bubtis was not clear or was &mbi&umma,fwr.
Morse sought elarification from ocme of the defendants asg
directors.

At the hesring Mr. Griffiths, on behalf
of the liguideitor, gave evidence of the preparation of the
sccounts following upon the commencement of the winding-up and
the basis for the clalm. Mr. Monbague in evidence sald that
Blimers and Taylor had declided with him that the psrinership
would buy the car off him and thet 1% was to be used by Taylor
fopr the time thaﬁ he wes assocleted with the company. He sald
that 1t waes to be used for the business éf Lob.Bllmers
Consbruction Litd. Mr. Ellmers agreed with him. Howvever,
there was produced in evidence a letbter which Mr.Ellmers had
written to the company's solicitors on the &lst June, 1968, in
which he sald that Hr. Morsse bad indicated that a debt was
owing to the compsny by the Montayr Exports psrtnership snd
this debt included a Zephyr car valued at $850. The letter
asked that that debt be recorded in the form of ackunowledgment
in the same way as the esrlier acknowledgment of the B8ith
February, 1968, had recorded Montayr's indebtedness. This
letter indicates that Mr. Morse had had some second thoughbs
about the ownership of the car, and it seems to me Lo be

significant that Mr, Ellmers 4id not, when writing te the
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sollcitors, protest at debiting the partnershiy with the valus
of the car and that he was pr&ﬁ&y@& to write to the company's
solicitors r@C@m@i&g that 2 debt was owing to the company by
Montayr im respect of the car. I believe thet the car was
bovght for use By the partnership snd I sccept thab the
liguidator has. shown that the car was in fact bcmght on behalf
of the partnepship with moneys advanced by the company.
Plaintiff is therefore entitled o sucgeed on the claim in
respect of the car for $850 reduced by $250 veing the amount
Creceived on its sale, In the @&ﬁ% way plaintiff dis entitled to
sueeesed on the elaim for $Q$wﬁﬁ belng the smount of repslrs
‘done to the car which would have been a partnership asset,

V C&@hvlo&n. It is conceded by the
(d@f@ndantﬁ that & cash advance made on the g8nd Sepltember, 1967,
of $610.55 and a further advance:r on ﬁ&@ 17¢h Hovember, 1967, of
$200 are both recoverable by the plaintiff,

Alr f&f@ﬁu The claim for air fares
arises from the fact th&t:& nusber of trips were made oversess
by Mr.Taylor who was the partner mainly engsged in the running
of Monbtayr Exports, It scems that on one of these trips at
least he took Mrs., Taylor. A considerable amount of money was
ineurred in ailr fares zs is evidenced by the fact that Alr New
Zealand Ltd., with vhom some of the flights were made, is =&
creditor in the liguidation of the plaintiff company in the sum
of $1,496.60, 4ir New Zealand Ltd. charged the air fares for
Mr., Taylorts flights to the plaintiff company. It is
difficult tordetermine wh&z;wmﬁfth@ partnershipts business and
what wae €the company! s, bul, iﬁ my view, the plaintiff company,
whvieh wae 2 company engaged ln the bullding of houses in New
Zesland, would have had little or mo occasion to send one of its
directors overseas. On the other hand, Montayr Exports would by
the very nature of its business have had to send one or more

of the partuers oversess and 1t 1s conceded that on occasions it
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dids I think that guite clearly the alyr fares claimed were
alr fares for which an imd@b%wdné&s was lacurred by pleintiff
company on behslf of the partnership and plaintiff is entitled
to succeed for the smount claimed, viz, $814.70. PR

galeary. This brings me to the final
item which iz one for repayment of the salary of $Q;O&0 paid o
Mr. Taylor.s I think that there is room for arvgument as to the
apportionnent of this salary. Hr. J@ﬁkina concedes that novhere
in the accounts is there a statement as té*h@W‘th@ amount is
made ups It appears quite clearly ﬁo heve been paid. Hr,
Montague in evidence says that Hr, Taylor spent only part of
his time on the business of ﬁémt&yr Exports and that some of the
salary would have been pald in respect of his services to the k
plaintiff company., He says that no more than one halfl of Mr.
Teylor!s time would have been spent on the affalrs of Monbayr
Exports, end Mr. Fllmers has given evidence to the seme effect.
I think, however, that, as Mr. Tgylor was not apparently a grestl
guceess in the plaintifi's business sad Monbtayr Exports was to
some extent & niche found for him, he would have spent more than
one half of his time on the affairs of Montayr Exports. I think
that 60% of the sum of $8,040 should be treated as being salary
paid to Mr. Taylor in respect of his services Lo Montayr Exports.
This would entitle plaintiff to a recovery of $1,2:24,

In evidence both Mr,Montague and Mr.
Ellmers sald that there had been an sgreement resched beltvesn
the three defendants that the Lliabillty ilncurred by them in
respect of Montayr Exports to the plalntiff compsny should be
borne as to 7B% by Mr. Taylor, 154 by Mr. Montague and 10% by
Mr Fllmers, The acknowleéedgment of debt already referred to
certainly couvbemplates some apportionment betwsen the delendants
of the li&bilityw But I am not cslled upon in the present case
to determine that llability because clesrly defendants are jolntl:

and severally liable to plaintiff. 1f, howsver, delendants
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cannot agree on the proporﬁioaﬁ in wespect of ‘waich the MONEYSs
to be paid under this jmdgm@m% %%@ te be mede, then some
separate proceedings will have to be dnsbtlbuted,

There will therefere be judgment for the
plaintiff for $3,541.45 with costs to scale aud disbursements
to be Tixed by the Reglstrar. here will also be an owxder fov
payuent out to plaintiff of the smount pald inte Court for

security for costs on the present motlion,
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