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Plaintiff alls

called

snz 2808 motor car registered No. AC 9151 (here

i motor car is admlttedly in

"the seld motor car").

the possession of Defendant. Plaintiff{ seeks

possession and damages for detentlon following

heving been made in Jenuery of this vear. The
rises results from fraudulent desling on the part of & conmpany

celled Pacific Lend besse Ltd, which is mow inscolvent and in

liguidation. I shell call it #the Pacific Com

it is clesr thset one or

and Defe nt are innocent part
the other will be the los as the result of the operations of
the Pecific Compsany.

business adguired

The Pescific Company in its ge
the ownership of wmotor vehlcles sed them under a

Under this document

document called & "vehicle leas
the Pacific Company leased or bsiled s motor vehicle for a period

snd of the

»riodic rental. AL T

of years for the payment of a

term there wasg an agreed sum called the residual velue of the

motor vehicle concernsd. The document then provided as followssi-
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shell be desmed to be the terminsl ve
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(vi) In the event of the terminal value of the said
chattels as aforeseld be than the sildual
alue ss defined in sub-parsgraph (iv) the Ballee
shall forthwith sfter determinsiion of such loss
pay to the Beilor the smount of such loss together
with dnterest thereon at t rate of £10 per centum
per annum from the third d )
of loss as aforesaid until the d
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(vii) In the eve 0t of the terminal v

chattels oresszid belng @
residual vslue the smount of such excess less

sny rental for the full term of +th Hlfiﬁ@ and any

other moneys owi\ ?G ihm Beai the i

shall forthwith & :

the Bailee. 1
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Thus the vehicle might either remain/the ownership of the Pacific

Company or the Pecific Company would be reguired to sell the ssme
and account to the lesses for an sscertainable smount of the ssle

price.

The Pacific Company did not wait for the ssid periodical

payments but assigned its rdghts in & series of trensactions for

5

cash, The Pacific Company executed s document celled = Deed of

Assigoment whereby for a stated cash consideration 1t assigned to

the nsmed sssignee by way of mort e only but as separste

assignments

(a) All that the Owner's right, title, claim,
Interest and demend whatsoever in and to
the hiving sgreement referred to in the
schedule hereto and

(p) 411 the Owner's title and prope Tty in and
to the Motor Vehicle described in the said
hiring sgreement end schedule i
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The Pacific Company then appointed the assignee its attorney

in respect of all the rights, powers and privileges it held

under the lesse and then went on to provide as follows:-—

" And if and when required by the (assignee) the
Owner will at the owners expenses in all things
sct as agent of the (&S%igﬂ@ﬁ) for the purpose
of collecting the instalment of rent money or
making such inspections, selzures or otherwise
attending to the proper performasnce by the
Bailee of the obligetions on his part contained
or iwplied in the sald hiring agreement W

The Pacific Company also guasranteed the performsnce by the
lesses of all the obligations of the lesse, The documents
which require registration under either the Chattels Transfer

Aet or the Compenies Act are duly registered.

This action ls concerned with three such trenssctions

beingy-

(1) On April 10th, 1967, the Pacific Company lessed
the said wmotor car to Frederick George Baker and
assigned such lesse to the Defendant for s

consideration of £1,600,

(2) On December 13th, 1968, the Pacific Compeny lessed
the sald motor car to Kevin Patriek Manegh and

assigned such lesse to Plailntiff for & considerstion

of $2,400.

(8) On May 23rd, 1969, the Pacific Company lessed the
galid motor car to Bdwerd Devid Wikseira end assigned

such leasse to Defendant for the sum of &2,571,
Yy

The fate of the first lease is not known owing to
insufficlency of records, but the lesse document is marked

teancelled?, The clesr inference is t

L before the second

transaction was entered into the Pacific Company hed resumed

full ownership of the ssid motor car.

It is clear that, unknown to Plaintiff, the lessee in

respect of his transsction mede defsult and +

Company resumed possession and, agein without the knowledge of
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Plaintiff, entered into the transadtion with Defen

t set out
in (3) above. Indeed the Pecific Company made psyments so as

tlon was

to decelve Plaintiff into thinking thet the trar
still running normslily. It should zlso be mentioned thet
Plaintiff authorised the Pacific Company to collect all moneys

payable under the lesse. After payments cessed and with some

Aifficulty Plaintiff uwltimastely traced the ssid motor car and
these procesedings resulted. The guestion 1s who, betwsen
Plaintiff and Defendant, is entitled to the possession of the

sald motor car?®

According to a certified copy of & VWeertificate of
"registration of motor vehicleV issued under the Transport Act
the Pacific Company had the ssid motor car first transferred to

it on Masrch E8nd, 1967, The Pescific Compsny appears to have

been concerned in four reglstered transfers of the said motor car.

They arei-

(1) To one Alfred McInteer on April 1%th, 1267,
but 1t appears agein on the certificate on
May 85th, 1967%7.

&

(2) On the last named date there is a transfer to
Frederick George Baker - which is the firet
transaction with Defendant.

(8) On September 16th, 1968, the sald motor car was
agaln transferred fo the Peacific Company and on
the same day wes trensferred to one Thomss alfred

Longworth Mason.

(4) On October 1Bth, 1969, it was

to Pacific Company which on the same day

transferred it to Edward David Wikeirs, which is

the second itranssction with Defen

¥

It will be noticed that the transsction with Plaintiff does not

don certificate,

appsar on the reglstra



The inference which I draw is that when on April Tth,

1967, the Paclfic Company leased the saild motor car to Frederick

@
fieorge Baker, the Paclflc Company was then the cwner of the said
vehicle. By the deed of assignment of April 10th, 1867, the

Pacific Company assigned to Defendant 1l 1ts title and property

in the said motor cer but by way of mortgs only . I draw the

inference thet the moneys so secured were repaid to Defendant so
thet, by operation of law, the sald motor car would thereupon
bacome the unencumbered property of the Paclfic Company once more,
Just what happened in respect of the "Mason trensactlon® mentloned

in (%) above is not known but again I draw the inference that the

Pacific Company, before the transsction with Plaintiff, became the

unencunbered owner of the ssid motor car.

The situstion as T see 1t 18 that Plaintiff ¥

operative transaction with the Pescific Company when thet Compeany

purported to transfer the ssid motor car te Plaintiff in terms of
the Deed of Assigrnment dated December 13th, 1268, This
transaction, being esrlier in time than the remaining transsction
betwgen the Pacific Company snd Defendant, will prevell unless
Defendent can show some rule of egulty or law which will give 1t
priorvity notwithstanding that 1t is later in time. Two grounds

have been put forwsrd, nesmelys-~

(1) That Plaintiff's transaction is void by reason of

the provisions of the Moneylenders peot, 1808; and

(2) Defendant got a good title by virtue of the

provisions of the Mercantile Law Act, 1808,

I reject the contention that Plaintiff wes alt the meterisl time
a '"woneylenderw, Counsel for Defendant referred only to
Section 3 (9) but that definition does not make Plaintiff a
fmoneylendert except for the limited purpose of re-opening the
transaction and gilving the borrower reliefl, Plaintiff does not

come within the definition ln Bection & and thet i1s the relevant

definition.
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I turn now to the provisions of the Mercantlle Law

Section 2 concerns the definition of & "mercantlle

nt having in the customary course of

285 meaning Yen ag

ffhis business as such agent suthority . . . . 0¥ Then follows

a nwumber of specified scts of authority. There is no evidence

that the Pecific Company business customary or otherwige

a5 The evidence is thet

owned snd then = i by way

such lease proprietary rights in

in limine. It

ntts argument

is Jjust no evidence to show € Company scted
within the provisions of Sectlion 3,

I find sccordingly that Plaintiff is entitled to

posgesslion of the sald motor car as inst De I do

s

sbement of Claim 1s based on

it matters that his

not con

he is the owner of the said motor car. The

be smended to follow the {findings in this

Statement
Judgment.
There will be an order for possession to e gilven

g for

within 14 days of delivery of Judgment. I fix

on an actlion

detention a2t 75,00, Defendant will pay costs

for $1,800, together with Court costs,

expenses to be Tixed by the Reglstrar.

to be fixed slso by the Heglstrar.

Solicitors:
Grove & Welker, fucklsnd, for Pleintiff.

Hicholson, Gribbin, Montgomery & Co., Auckland, for Defendant.



