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godnor

#bbing Ao e Bapl

Theonpvalland e convio wavedt ol Bosherpe et be

drove & motor-dar in Uemmerce Strést shile the progerulen of

el ey

&&w&ﬁm& in his blood sxceeded 100 willigvems of alec
100 milidlitves of blood.

wis Pined 070, crderel to

sidiided from holding or

CopRpenses, snd disg

ohtnining any sotor-dviverls Licsise for one venr, wny

lisense then iseusd to be endovsed for thres vears.  The

dnelly azainst both conviction and sentence, but,

appenl was orig

4% the hearing befove me, that spsdnst senbence wes shandonsd,

Ihere sedns Yo be no dispute about the basie Tacke. On

b Februsey L0070, 2t about 8,50 paliey 8 Berpeint Cunst =

Constuble Vield were pussenger: in o polise car travelling in

Commorde Streety = They then cbserved s Valisnt metor-gar
& right-bend turn into thnt strest from Tyler ftreet, 14 wus

belng driven somewhat ervatically, end, sz I underst

in not supgested in this ok e

fbod oceuse fo suspect thet the dedver (whe, of course, waz the
Loy § 00 8

appellant) hud committed some offence

fnmiekated dn section




i sl

1
]

sy snd Bgbe Gunst spoke with the

et e bresth sowld be

popelioants bul no teul o Bhe 4w

ve 5 testing
ity 0%

ok g

e the voliow did pot

beoblam,.  Phe o peanlt ool vl Yeds was

Bo00 paley Bt Gunet reguived the

o the Polios Waklon Doy Yhe owrsbse of w breath testdue to the

fon e Liguor,®  The Bgt, in svidence furtber saidr-

oh whe deiven

0% detendent was undbe wosapersbives - The Yol
b

record that th

g b0 the Polies Btatien.® 1% 48, bovever, netesgury o

5

vhrad

v veferred S0 wue nol the

‘Palise 8%

md - lud e U Vhapl Pelige B

Lhen dve ekl

Folice Bt

ntden Conatab)

Vomy Street, dfter avrivel &% this Polite §

fend e wnilevso ow

Pield, 8t B.E

best, It took abeut ¢ minubes frow then to comp the test,

andl Shebesdl bowns opendi iy,

herethe iiret

mlnetan 1

Seet whe veoaireds Vo pusions wiven by Long

Beat ope o wet

i

W A o topplete th @

Sy Brulantens LU e owhe puni v, The appellont von the
don where Constable Vield

1t this the

ald Peoliloe 1

Yoo

rouudred hinm to provide o eimen of his bleed, w

e wt hhe o

fand sgvesds o The bpevdnin wae
sl by s P Mayehalile

Lonk, first w

S

i

W Warphy, for the appe e B

&

pubnisslon of peincisle o the sffect thnt veach one of the

bownd blend bests

provedural steps as to the taking of bre:
down An gee B0 B end 59 € wuet be complied with in procise
dotadil"  (Bee ¥ild

NeZslhaBe BB0) 3

done becruse {u) the Whar? Pelive fvetion (st wbleh the braath

bion Yvhare wosvneisen of

tost was buken) wis not o Police 84

et gne

n®yoend (b) the first breath test ®

blood way be &
contemploted by section LORY, wilth the vesuld thut &

ired" by the Consteble because

brecth test, Yr

nud hevn popitive, "was not one which wes donducted in sccordence

W
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with speotion BOBY.
T shell desl) with (8) Tirsh.
Bection 898 (&) wrovides (inter slis) that 17, ws in this

pproved "hrenth-testing device wseevals not resdily

LhBey

available® at the scens, & coustable “wmay reguire® the

Letered

gusrect Lo pocompany hin Y0 nopolice staltlen; & e

mediea) practitloner's surgery, & hosplted or any otber plute

¥
¥ persdn has fourstent to 5 P

£

b bukens¥  Then subsection (4)

whors & spedinsn of blowd
dyemend

provides that wh
under subsection (§) of this section, accompinied & constable

batdon, a rvepistaved medicald pyactitioperts

was e bl B pBRLCe 9§
surgery; o hospitel, or any other plude where o speclimen of
X

nh that plave, snd nob less

Wiond wey be bekenievedeiio
then twenty minubez after the time wien be was requirved under

subseetion (B) ..o b0 socompany & constabless.«to thet plave,..
provide forthvith op being se resuired by o oonatablececerr sl
th bestieiss s o™ (Although my

25

specinen of his breath for » by
decision on this pednt will not dn sny wey turn upon 4t 1 drew
attention Yo the faet that in subsection {4) {a) & comus

nypesrs between the word "hospiiul® and the phrase Yor any

.

gther place where o specimen of bleod nsy be taken®, bub

no such comms sppeurs in subsections (&) or (B). This may

ol course srise from & printerts eyrer in the relevant volime

of the New Zealand Stububes,)

Pyt shortly ¥r. Murphy's submizsion wos t the words

Yehere o suetinen of bBlocd sy be teken” ualify sot duly Tany

other place", pub awlso Ve polive stationt, "a reglstered

madical practitionerts surgery', and Ys hospital®s that the

Whar! Police Statlon wng net gpevially ipned, by wes the

Central Poldce Stublon, for the toking of specimens of bploody

that therelfore the brenth tosbts hod wob been YBilen dn

secordance with the legisletion; and that the vrocedursl
steps had not been complied with in precise detuil.
phyls gulte

volul senaideration o e Y

I have given ¢

longthy sryumenty dn cennexion with this yert of the tuse



hawves erunlly tsrefully, pervsed the osses end Yexts o which

wcdnte conaideration the Dot

e referred we,; I have also b
that B, Hiekeluon,; dn his subuisslons; wes %o some sxtent

aret b0 be gsone awbilgulty in

inelined te uesept that there ap
the provision wndey sxaminution, though he 6lso, of Course,
argoed m%wwmu@m@&y'%%ﬁﬁﬁ%@ prever Anbterpretebion wan thet the
Lntting vhionss %ﬁﬁ&&fﬁ%@ only the words Yany oty plaged,

& Paikched the viaw thet Ne, Wicholeints

Ino de wud Lol

submisglons sued be agcented end thone of ¥y, Hurehy rejected.

From this 1% followe thet, in ny opinion, the stspeet may be
taken B0 any Polite Dlation, whather 1% 4o speulally suuipped Loy
the teking of ¥leod sawples or ned, snd muy, ab that stetion

ived to

(or, in the words of ithe Aet, %ab thub place®); be rey
provide & spetipen - of hiy breatb. Hers the appellont was
taken to & Pelige Statden, sndl, “at that plece’, was ssked to
wndevee o breath fent. - Consaununtly on this @%ﬁ%%~%ﬁ% appeal
muet falls ,

{Durdng the morning on which T eowmpleted the draft of this

lgmenh Sheve sreived oo oy tuble Pard B8 of The Hevw Duslani

Law Jovrnel LBY0 dn vhich thers ds noted, aengst "Catehlines of
e d0UnEy o Dron owhioh £¥

Hevent Judpments® the cose of Bluche
sppears that Wilsen, J.y  may have hed to consider & problem

somevbat alptiory to fhid. - 4% 11) prents the lesyned Judge

seemd B0 have beld that there is nothing in the Aed requlring
the blood specimen %o be bteken ot the plage vosre the finel
breath test has been administerved.)

I have slresdy sumserdised Mo Burphyls second submission
garlisr in this judgment; the wording then used by me being, in
parh, anoextract from & memorsndum very conelderutely supnlied
to se belfove the bearing setting oub the volnts vson whieh he
would rely. He of ntourse elehorsted on this summary during
his argpument in Court.

A Tunderstend My, HBurphy's submissions on ithis aspect
of the malter they werete

(a) - that the first test was reguived by Constuble Field



Be
only & minules. alter the sppellant was regpired %o accompany
the consiable fo the Pellce Siantion

(b} that the first test was therefore required less than 50
minutes alber the recuivemmt to actompuny the congteble to
the Stotiong

that the first test was, therefore, "unlawlul;

2

that the  seoend dest wer reouived beckune the first test wes

Z

positive, and the time of the second requiring was fixed by
velation %o the time of the reuwuiring of the Wunlawiplr
firet test, (thet is o say; exsetly 20 mimubes sfter the

- first regulring)

{8) that the $iming of the second requiring showld hove beun
fixed by relaotion to the time of the requirement to necompeny
the eonstablie to the Pellise Stntdons

{£) - that, 1if this had bean done, the second test would have besn

reguired ab B.B0 punsy B ninutes enrider thas the

resuivenent wasy dno faoty mede, ond 10 minutes or so sariler

than the time ot which tha second teopt wip compleled;

{g) that the requiring of the second test; wede betwuss of the

sosdblve reild o of the Tivet tast snd not bevsuss of the

origlael good cause lor suspicion, was nade wlawiullyy
{h) thet, beeause of this, Ythe stetutery chain® as Hr. Murphy
ealied 4%, had been broken; ad
(1) that therefore there hed not besn complisnce in preuise
debedl with 231 the proteduval steps presuribed by the
Lepdslation.
It ds nevessary o snlevge somavhat upon these subslasslons,
In the course of the argument I peinted out to Mr. Nurphy thet
the stabutory previsions d4id not wake it mandatory that n suspect,
in & cuse such 8- this, should provide s apecimen of bis breuth st

Srament o sccompany

& point of time exactly L0 wminvies frow & o
& constable %o o Polise Btublons It seemed Yo me that the
specinen could be provided at sny time ab all, as long as it

fellowed o requiring by 4 constable made not less than 20 minutes

after the blge of ey

irenent to-sccompany. Hr. Hurphy



B
goneaded that this was go and sleo that the second test here was

96 winute period. DUl he srgued

Token alter the oxpdry of the

Cwbden Yhe breath ctest Ap rooulred sust net bhe

Lime

thnt dhe

fuflvenced, in sny woy st sll; *by some wlswlful resson®. He

sald thaty 47 » consteble pubts 1t gubt of his power to sduinleter

s mibter of right, have

& test ab s time when he could; as
administered 44, and does so becouse he has dhonen 6 fukie as the
copmmaocenent of the S0 winvte peried & polnt of time later thun

Cthe time of the ze

sald that this was bessuse, as I have slready veeorded, there had
been o break in Vihe statulery chein®, and bhe sdded hut sueh a

progedurs gould resulb An prejudice bo o suspect, that 4t 414 in

thig Cupe resuld in Y dead 9

LoB0 pamy aud 8 Dty *m‘%ﬁ hat w best telken duping thoss 10

tlve powulls ¥y Murphy said

minutes wight bive velturned & ne
bhat the polies, to vse his own wopds, %shut the deor® on his
ilamt for 10 minvbes "oy noe stteptuble veugon®,  He then

> /19707 & 411 B.R. 78, in which, in

AERETEL

ghar, Cids, denlt with Ygood

fodith and resvensblepess’, and he submitted ¥y withough there
was no quastion dn the progent case of bad Teith, the congtable
wag paebing mressonshly in delaying the test dn the way thet he
dids

Looking a% the terme ¢f our legisletion in New Realend I
spree with Mr. Widholson dhed the state of mdnd of & constuble
whsn he administers o bresth test; in such & tuge s¢ this, is net
rolevant 4o The tuestion whetier or vod the Yest conpllies with
the statobory provisiongs o dWhet i releviet g vhother or noed
the specinen was provided at some tine not lese then 80 minutes
after the regulvewent bo sccompany, snd that that requlreasnt to
aooompiny should have been made hecuuse & consteble had, at the
soane, good tuuse Yo suspeet bhet an olfence ¢f the kind
mentioned in ssebion BUR bad bhewn commitied. My, Nicholson

b thers 18 nething in subsection (4)

emphneised this by showving



T
%& vepdutory for the bresth best to be administered by the

b meuke o
gane a&mé%&bl& who, at the scene, had the original good cause for
suspioion or wade the requiresent te aceompany. inomy view onge
the suspect had been brought to the Pelige Station following
compliance with the statutory provisions that govern the situation
wp to that point; the requirement of a breath test and the
administerdng of the test may be done by sny consiable at all,

In the end My, Murphy, in his reply, was forvced te the position whanm
he bhad Yo concede all this, except thet he still argued that the
constable hed to do his Yhenest best! to see that the procedure

izid dowm in the Act vas complied with. (These yuoted words he
borrowed from Lord Dipleck in Dirsctor of Pybli¢ Proseations v.
Caxrey /10697 & 411 B.Rs &@ﬁ&w) He f&m&ily said that he could net

assert here thatl; if one looked at the matbter in a subjective way,

the constable had not done his Yhonest hesth; but he sdded that, A7
one looked at it in an objective way, what the consteble did do
was Yas bad 8s 1 he had Laken the second test inside the

shatubory 20 sploutes perdod,?

Mrs Nicholson srgued that the first test was o nulliity, that
there had been no break fn "he statubery ehalin® begsuse the
appetlsnt had besn properly brought bte the Police Btatlon and the
spasinen had been regulred snd providsd sfter the expliry of the
prescribed time; and that, in those clroumstences, it 4id not matier
what motivated the consbtable v beking the second best or from
what pednt of tlwe &b may o wppesy Thet be cheoge to sburd o peried of
20 minubes, ae long 4% 1h vas neb prior o the meking of the
ratwirenent oo oacoonpany.

With this I sgreey; and I should have reached that declision
Lrow my own tonsidersileon of -the nebbers Invelved without the
guidance of precedents  Bub I hove also had the opportunity of
perusing the uwnreported oral Judgment of Haslam,J., in the case of

deliversd on 18th Beptember 1969, where the

Barone v, Police
renrhad Judge was faoed with Decte very sindlaxy to those that I have
to comslder, aud where he sccepled s osubnission by etunsel for the

Police that the first best wss & nullity. The lesrned Judge shidi-



-
%ﬁhﬁwﬁﬁwx@ I apres with Bre Bbanete gontontion thed 4% 1s the

wutbered; the other was inneeveus and of no

adand dest b

awogbvovs o dlstinguish Baranats csaw

importanas,t  He,
fyom the present one on two prounds; nelther of whicn I find validy
andy indesd, 1t sppeare to we from u reading of the judgment that in
lated from

g onge the period of 20 minubtes was probably eslim

the Gime of the firet test  The reduirement Lo suceumpsny was made

Cbhe st otest was baken; oo arrivel at the

8t 1108 v
Polioe Btation, ob 1130 v Thie fest Bavone foalled.  After

Haglam, J., contlnuedi~ “Iventy-five

satting out these facks
minutes or so later (4% least thers iz no dispute sbout the time

w8 garried oud and the

belng in excess of 20 ninubes),; & second test

sppallant failed o
was rightly
Ly ohme glven-me dn

i avevnent s bhevelede yejecied,

b s My Hurphy

By

pomet whilol was, however, of » very diflerent

piek forwsed o

e e far sonekdered, I% war bused
sorl ket 196E,

be

mebure Tron e wws

en pections 195 end 59 € (&) of the Trens

an follovege

o
557

Saotion 190 e

¥in pnyo proteedinge forcincellends pundsbnble on sunpory

gonvioblon apndnst sny vty vopulabion, wr bylew Pelsbing to

the use of moler vehitles, the Courl moy disulss the

Informetion 40 4% 4e pablalied dhet She porsen tharped hos
besn prefudieed dn bl delenve by sny vnressonable delay dn
instituting the proceccings or in notifying him of the time,
place; wmd muturs of the offence,

Section 89 C {4 e in these termsi~

*ihere undey subsection () of this sec¢iion both parts of a
spetine of bleod or hoth specimens of blood ars sent to the
Dominlon snelyst ov & Goveynment Andyst; he shell; on

festion dn wrlting by the peveen frém whom Lhe blood was

tulen o by hisg selleliter or wounsel ssde within twenty-elght



&

daye sfter the buking of the blood; supply one of those paris

or syecimens o an wnalyst specilied by that

5

peraon o by his

0% gounselet

By way of inbroductlon, however, 1 must slse record

thet section 89 € () requires that every spedimen

sl y

of Blocd buken Trom n suipeot shall be iusedisn
divided dnto twe purts; oy, i the apecimen is
insulficient to be so divided; & furiher specimen
shall be token, und sech park or specimen; ss the
case way-be, shall be ploced dn & separute
gonbuiner which shell be senledy and

thet section 58 ¢ (8) vequires thet o conghable or a
trufiie ¢ffioey shall forthwith deliver or gsuse 46 b
deliverad both pariy of Yhat spetdluen oy bokh thops
specinens to- the Deminion dnslysd, or & Governusnd
Analyst, orv be an officer of the Department of
Sejentific snd Industrisl Beppaxeh on his behalf; for

o

edmene, and lop

aiysis of one of the pavde of -8

the tusbedy ol the wther.

T owet dow o aded netooud certedn Puplber Puebee These araie

The spegluwens of blood were Ysken on &lst Pebrunpyy
18703

The Infermetion was eworn n 26th Mareh 18703

It owas swern befeve o Dupity Beglatray of the
Bugistratels Court in sucklands (Alibough the leurned

Yrabe 400 nod sdvert to the motber in his

Joedpment 40 seons Yo bo & peesonable and vroper
Infervoee Thet the dnforsstion was tharefers filed

Al Meveh as well us sworn on that day.)s

on B
The susmmons wee berved on the sppellant persenally on
Gt ox Tl dpwils

The date for the hesriug appesred in the summons ow
{In faetb. the heuring did not take

place until Yih Nay,y bub notbdng turns upen ihis,)
The service of the summens upon hWim on §th or Tk
Aprdl vag the flrebt netificstion recelved by the



™

e
&
S

1d,
padlant 16 he wag Yo be charged with an effenece;

On Ltk April She selivitors for the sppellant (net
hedug ¥r. Burphyts Dirm) o wreke & letter to "Ihe
Prosusubiong De @w&%&wm&, Gentral Polite Btation,
Iueklandg®y whish letber contuined the fellowing

PUTRELE PR
Halloren way served wilh the summons on

Fusuday the 7 duril wkich wee wall in excess
of the &8 day limit set oub in the Ao but
wevertialess be would b gratelul 47 you
wonkd adrdngs lTor the sooond ssuple to be
suppiied fo I, Bprott k ssscclsles,
dusiland, for snalysis.®

(1% 4s o be noted thet this letter of sppllcation was

sant bo ihe Polles sng not to the Dosdnlon Anelyst or a

Governnent Anslyst)

o 1780 Aordl s Gergesnt in the Prosecution fection

wrobn to the soliviters o letter with whioh wes

dysttes certificate

sngloged & copy ol the efficlal
{the seliclbors had slso requested this), snd vhich
rend, danber aldo, as Lollowssw

in o peletion o your reguest for g bloed ganmple

o be supplled, 1t will new be nesessary fov
yoursell o My Bprott to contuet the D.8.I1.R,
S this respects The sanples sre retulped under
relripeyation by Be8eLeBy and will huve to be
updifted from there us & yeruld of your owm
grranpenenty
(Ihere 1s no evidente us bo when this letber was
redeived by the selicdbors; but 17k April IBY0 was a
ibly Movdey EOtK dpril befeve it

Felday, snd 4% was prob
resched them,)

fn Bind Aprdl the golicifors wrote to the Department
of Belenbdlfic wnd Industrisl Resssrehy .

On o wdtkcdprdd the Government dnalyst in Aucklond wrébe



kS
o the Selicilors sayingte
B o pldbough Yhe Trangwart Aot Implass upon we the
duby to supply o spesinen of bleod on written

request within four wesks, we ab Uirst held them

8 » helpful gesburs in

fop wp o thres sonths

enge of wnayoldable delays o where the

appliestion war inadvertontly mede vad of e,
Rowever, we later found it neceasary (largely

feme on refrigereted space) teo

thorourh Lokt
dispone of spotivens oliar spproviumtely two
monthe, whiech f¢ #8411 vegavded as o vory
3

he gpeciman referved to dn your letier of

reagonably gosbure,

2 pprdl wes destroysd earlier this weelt,  Had
the notiee sent to the polige on 15 dpril been

sent here, or had we besn informed even verbally,

the . gpeeigen would sbill hove heen

your reswest aven though out of time. 1 note

Shbahothe blood wag Yekenoon 0L Pebruury pensived
heve on 8% Pebruayy snd my certificats wes
issued on 24 Pebrueryy -evidently the police
were wnable to sctoand dsvie & supmons watil ¥
Aprdl.

I¢ 48 regretted $hat the speclimen is no
longer svallable. I must, however, in falrness
to- ourselves emphasise that we extend the time
twiee ap for ss the %within twenity-elght deys?
of the dety I am eupe you will appreciate the
position end convey 1b o your ¢lient.”

In sddition Yo thepe faobe thers wip - dnpertent evidenve glven
under ¢ross-examinstion by ¥Mr. Ureom, vho wes the mnslyst st the
Dopartment of Selentifie end Industrial Bessorch und who was called

by the prosecution. This shous that the latter from the sseliclitors

piuesd by

to the Depuriment doted Yind lpril fellowed n vori

telephone from one of Dro Sorottla stafd regusobing the appellantts



die

weg destreyed By 2

B W

divection, he somewhnt surprisingly stated

say whether oy net it was so degtraved siter the shone ¥

b At

rottts opployée, mmd conceded ¥

nde ey D

atlon for W

haen, Mr, Groom sésmed Lo sesl Justii

by 9 b oput 1%, YIhis reguest wes not from w

heppen dun the fast U

t "we had no wribten

veofessional man¥, aond sdn tm the fagt 4

b W oaot on o wrdlblien pilvive® it ds trus thalt section

adyive; w
e be

an applilcation feor & suspectts

59 € (4) recuives &
sEnnible

made in writing, but I should Jlike to think that no re
gfficer of the Deparbmsnt, sware of o ¥
an smployes of o privete analyss, would permit, let wlone diredt,

the destruction of &  sanple for sithey of

suenakie Hue bhad el

e Groom, ot lesst wntll & ve

@y aven thoupn the peried of

o

goprditben spplicativn couid ba

B ol pessed.  HNot unexvettedly Wre Murphy

twanty-alght day

eriblieised the Depuytment's action in this respett, and, with

understandable saperlty, drew ationtion to the senliieting views

e Broen under Lrossen)

y
"

b

oo

axpressed, on § iy by !

and, on the othey I

iidy by the Government Analyst dn his

b shiould

as to the way in which oral ¥

| vt syl andon on ¥ % ng atabtubory

R Domlnion daalyst or to &

wheht ol aoy ind ds 3

alyst or Yo any aflflcer of tha nt e destroy

ple of bleod st sny time st alls  Bectlon 58 € ()

simply saye that,
porson, 1% 18 "0 eeeens Cuntody?,

that this dmposed upon the

follow

was, wnbil 4
sub~geetion (4)

his samole g8 of yright
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tine mentioned, bubt thel, 1f sudh notles was not given, he should
#5111 be in the position whare he ¢$mﬁﬁx in 8 proper case, ebtein 1%

Por the puwrpcsss of big rosecution by sone Torm of spplication o
il

the Cowpt., I think Mr. Murphy 48, dn & gesersl way, corrvect
1% may be that the section showld be wnended o meke e reupettive
vhohts and duties of both Yhe officlal munlyst and the puspect
sbsolutely ¢lears - Be that as 4% may, counsgel subplibted that the
foct thet the aprellantis sample hadd, in this cuse, bean destroyed
under the elrcumstances shown by the fagds thet 1 have outlined
meant that the appellsntds svelyel could not Investipgate the
bloed fuken from bim, that this ¢lenrly prejudiced the appellunt in
his delonge; and that the lesrped Maplstyats should bave smeroised
the dissretion ghven to binm by section 108 dn fuveur of the
“wpsellant and dlamissed the infermotion,

¥y, Hurphy eritieised the Magistratels approsth to this whole
guestion (1) in so for us hé sedmed fo think that the official
wnalystte duly vas to beld the second ssmple for enly twenly-eliht
duysy (8} in 8o for as he bosed his decision, to some extent, upon
thi fuet that the sppellont koew ot the Police Btation thab he hed
fadled the breuth teats wnd wes then awere of the probebility of »
prosecutions wnd (B) in g0 far 4z be sald thet 1t "beboved By evss.
dn hidg o own dntsrests, 10 he wighed Yo have o blood sumple, o
appdy Tor 4t in the proper monner within the #8 days provided by
the Aot X think there vy vell be some fovee in these
erdticdenmud 1 hive slvesdy discussed the guestion of what the
snalystts duby mey be under the leglslation es 1% stends, snd, s
B Buyshy wery prvveyly pointed oub du yesveut of Ythe seobad
ordtdedam, thore 48 no point dn applying for the second sauple
and dnourring the expense of o wnulysis for the sole resson Hwt
the suspect bas the knowledge thut breath tests heve been fulled,
besause 1% might, and no doubt olben does; subsequently appear from
the official anelystis dovestigotions that the emowmb of alechol
in the blood doss net Justily s prosecutlon.

The ledrned Magistrate finslly said on this subjeeki~

there was sy prejudice or any

¥ Theve o no wueslion o
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are opmmenced, or sl lesst thal awple notification of sn intention
w6 prosecube L& given to the guspect, at tiw %&wl&aw% possible
opportunity.  Here, the Sovernment inalyst lssued his certificete,
which showed that progscubion would be swply Justilied, on 4th
Februayy, one day sfter the specimens were deliversd do his
Department, sad three days after the semples were taken. ind yet
the informetion was not sworn il 26th Mereh, over & month later.
i w@mﬁiﬁww that there wes vmressonable deday dn fnablibuting
procesdings,; snd thel, sinds the summons wes not received by the
appelisnt wntil some 18 deys later; there wes alsoe wnressonsble
delay in notifying bim of, at lesst; the nature of the offence,

However, Tor My. Murphy's argument to sucteed, the Cowrt must
be satisfied that this wnressonsble deluy csused the prejudice to
the aprellant,. Therefore, assuning for the purpese of counselts
srgument, bub not expressly findlng 1t o be so, that the appellent
was prejudiced in his defenes through Dre Sprottls fnability to
obtadn snd snalyse the second specimen of blood, I must now msk
myegell this ovestion: bid thnt pxﬁsﬁ@ﬁww nrise becsause of ihe
unressonsble delay thut I have found occurred? I do not think it
did. Different fuets in some other vase may ¢sll for a different
answer; but, in this instance, the secopd sample had net been
destroyed by the time the proceedings were instituted or by the
time the sppellank was served with the susmons.s I% would be
ressonable to dnfer from the evidente that the destructlon took
place on E0%h or &lst April; almost 4 weeks after the proteedings
were commenced and sbout a fortnight from the date of service. Ve
Ads noet ooy how soon alber seyvics of fthe svonons ppon him the
sppellant firet comsulted his soliclters, but thelr first step in
an sbtempl Lo obtain the &@w&&mﬁn was taken apparently on 1B8%h April,
gnd they lesbt valusble Ylwme inoapplying bo o the Pellse Depariment
ingtend of %o the offieial snalyst: and uwnfertunstely Mr. Groom
ddrented the desbruotion ol the sebond specinen dn olreumstances
that may be open to wnfevourable critiecism.  In the light of sll
this I think that the Megistrate would have been sntitled to say,

sven 17 he had found that prejudice exlisted, that, slthough there



Fin o S " N W N I S
b wes net sebilafled ¥

L been gnused by 4%,

sty Loaw of the splinion

submission seoned suseeed, although zy resaon 3 Tow

these glven by the Maplstrube.

h CdE therefops dismissed both sp o vconvioetilon snd

o

%

Looan exdar fop sests, et I

G

ppondent 1y entld

santents. The

& ne% h L counsel upon the subjeoty snd thies mey be advissble

fonadiderd  Lepgth ¢f the hesving. I veserve the point fov

submissions leter should this becone necesssry. .

Grierson,; Jeckson & Partvers, Awwklsnd, for

Appallant.

Crown Selieitor, suckland, for Respondent.





