IN. THE SUPHEME COURT OF NEW ZEALAND
FEN DISTRIGT
AUCKLAND REGISTRY 4. No. 1164/%0

IN THE MATTER of the Declaratory
Judgments Act, 1808

- AND -

TW - THE MATTER of the Public gervice
Regulstions 1564

BRTUERY CHARLES VICOTOR HABRRIS
and JACK ALLN CAMERON
both of suckland, Public
Servantes

Plaintiffs

{sued in respect of the
Justice Deparimsunt, the
Defence Department snd
the State Services
Commission)

/ YL 4 N D THE ATTORNEY -GENERAL

Defendant

Hearings  24th May, 1971,

Counsels Barker and Meclaren for Plaintiffs.
Bridger for Defendant;

Judgment: 22% May, 1971.

JUDGMENT OF HENBY, J.

Thisg is an-action by two officers of the Public
Service who are asking for a declesration conecerning the
raspective debtes on which they will be reguired, by reason of
regulation 71 (R) of the Public Service Regulations, 1964,
(8.R, 1964/11B), to retire from the Service. Bxcept as to
dates, sboutb wﬂiéh there 1s:no dispute, gsch hed slwilar
service with the Roysl New Zeslsnd Navy and retired therefrom
on superannustion. By reason of Section &6 (1) of the Public
Service Amendment Act, 1984, nelther, whilst so serving, came
within the provisions of the £State Services Aet, 1968, becsuse
that snactment omitbted the Navy Department frow the "Depzriments
tof the Public BerviceM to which the principal sct applied, &o .
the posgition ls that esch Plaintiffl had retired from the Wavy

Department but on superannustion from the Superennustion Fund



which applies to all Public Service emplovees generslly.

Alter retirvement esch Pleintiff, by =& subseguent appointument,
became an officer of a depariment of the Public Ssrvice to

which the State Bervices Act, 156E, and the said Regulstions
applied. Bach Plaintiff contends that the provisions foyp
compulsory retirement do not apply until he reasches the age of
85 years, The Depsriments, repressented by Defendant, contend
that esrlier service in the Navy and later service with the
Bepartments of State Serviées must be added together snd thet
when & total of 40 years' service has expired then the provisions
as to compulsory retirement come inte elfect. The dates and
periods which make the differsnce are not lmportant. The answer
to the guestions ssked depends upon what is comprehended in the

term "service® in Regulatlon 71 (2).

Regulation 71 (8) reads:-

n 71, (£) Bvery officer whose continuous service
commenced before the lst day of August,
1964, and who is not & coptributor to the
Government Superannustlon Fund, shall, on
completion of 40 years! service, be recuired
to relinguish his office st such date (not
being later than the date on which he atialns
the age of 60 years) as the Commission
directs. & non-coptributor to the Pund as
aforesald whose length of service at the age
of 80 years doss not exceed 40 years shell
be regulred to relinguish his office at the
date on whieh he complebtes 40 years? service
or &t the age of 65 years, whichever is the
earlisr, n

It is not disputed thst esch Pleintiffts service
commenced before August lst, 1864, and that esch is not a
contributor to the Government Supersmnuation Fund, so the
a@gulation unguestionsbly appliss, The sole question 1s
whether VMservicen is confined to thelr later appointment to a
depariment of the Public Service (that is after retirement from
the Navy) or whether it includes also the esrlier ssrvice with
the Navy. HBervicen 1s defined Iin Regulstion & but only in

relation to cslculation of retirement lesve, and so does not help.



b

"Public  Service® 1 also defined but by v

set of 1964 (cited supre) the Navy Depariment, with which each

Plaintiff esrlier had service, 1s not included. The Court

therefore must conslder the daturel mesning of the word Yesrviceh

in Regulation 71 (8), or, if there be an ambiguity, resolve that
aabigulty,

sarvice

by

Prims faecle Weservice® must in the context v

to which the Act and the Regulstlons spply. It would require

d it dis

clear lasngusge to extend the term to other service
nothing to the point that there mey be service with the Government

which does not come within the ambit of the jct = the Regulstions.

foontinuous

Iventure that

It is, I think, clesy beyond s pe

tgervice® of sach Plaintif? iz confined to the peried szince sach

wes re-engaged in hils leter ewployment. The easrlisr en

or service with the Navy had come bto an end snd there wss in each

a5e a new and couwpletely different basles of employment which had

no refersnce to sarlier service sndent upon

or refersble to 1t. In my Jjudgment the word Yesrvice!® wvherever

s in Regulstion 71 (£) hes & similar meaning.

Couwnsel for defendsnt has argusd thet an vinstructliony

ssped under Seetionm 78 must be d dn conjunction with

Regulation 71 (B) and thet, when so read, the prior service with
2 ¥ &

o
o]

the Nevy ought to be included in the celeulstion of the period

Hag-

sarvics, Section TE& res

n 7E. Imstroctionss Subject to this 4

ct and any
regulations nmede or continuing in force
thereunder, ¢

st without restrieting the
powers of the Commission, 1t is hereby
declared that the Commission may from time

to btime ilssue dn the form of & Public

Bervice Memuel imstructlons which shall be
observed by all euplovess. #

Beetion T4 wekes sll such Imstructlons notice to and binding

upon all snployess, The relevent Instroctien 1g as followsg-



? IO Bervice for petlrement purposes:

Service dn any branch of the Governmant ﬁmrviw@,
e.g. Rallways,; Post Qffice, Armed }mru@
Terching, Police; d8 regard :
ccmg&lﬁmry retirement purpo o)
of this in tr&wtimm; LF Syitete %mrc@a“ ﬂ“rvise means
R Jml ¥ Force @Tviﬁﬁ L ng served
on 1 April 1847 oy wes ad guent to thet
date. It does not imcim&w ? ular Force service
whieh was terminsted 3 srdl 194 by
other srmed forces s%rvic@} exeept that which has
bheen purchased for supersnnuation purposss is slso
to be exeluded. "

for
DUrpose

In wy Judgment there 1s no power under Ssction T8
which ensbles the Commission to alter, extend or defline the
provisions of a Regulation (such as Regulation 71 (8)). These

Regulstions are made under Sectlon T2 which eupowers the

Governor-Gensral by Order in Council to make Regulstions.
Section 72 (p) expressly gives the Governor-General by Order

ribing conditions

in Council szuthority to meke Regulstlions pres
of retirenment. He &ﬁb«ﬁ@i@iﬁ on of that power haosg been pointed

to. The Commlsslon has not been given any powers under

Regulation 71 {(&8). If there be confliet then tion 4

1 can

determinss any conilict in favour of
find no basles upon which the ssid Instruction cen be used sither

to construe or to extend the mesning of the word YserviceY in

Regulation 71 (&) The authoritie
there iz no legislative nexus betwesn

Instroction. Kach stends as a and distincet exercise

of subordinate leglsletive powsr and rests upon, and is limited by,

its own source of suthority.

In the result T hold that "service" in Regulation 71 (2)

refers to service of ssch Plaiptiff upon re-engepgenent sfier his

retirement from the Navy end thet such esrlier service in the Navy
is not to be included in sny caleulstion of the periods referred

to in Reguletion 71 (8). I 5 more specific date ls requ

Counsel mey apply. Defendent to pay costs $75.00, plus
disbursements. Declarstions scecordingly .
golicitors:

Finlay, &hlefl, Angls
Crown Lew ﬂfiiw@ Auel

for Pleintiffs,



