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JUDBMERT OF QUILLIAL J.

Thie is an appeal ugginat conviction undoy
8. 58 (1)(a) of the Iransport Act 1902 of driving with excucy
blood alcohol,

The facts were.ecarcely in diepute. At about 35.20 j.-n.
on the 25 Docombor 1971 a traffic officor wac oporating a
microwave unit in King Streot, YLimaru, Lo oy a car approachiug;
on the same gido of the stroet as his ptrol car, e was not ail
to state the spced of the car beyond saying that it wag,
a8 recorded on the microwave unit, loss than 50 milos
per hour, He n;ticod that the front of tho cayr
was lopsided and that the car vas travellin; about oiyx F
to twlevé inches from the centreline of the road. The
traffic officer's evidence at firct seemod to muggest that he

regarded this position on the road as o uwattor of

suspicion but he later receded from this,  What particularly

attracted his attention wae his oboervation that tho
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¥as very flushed, Ho thon suspectod that the driver
Bay have Lesa affected by liquor, u0'aocord1nnly put tho
microwave unit into the patrol car and drove off i pursuit

of the appollant. Shortly aftor, he aav the appollantis

ey, )

car driviug 8lowly in Arthur Street, Thz appellant :
stoppod and got out of his car, The traffic offiey)
pulled up behind him and also got vut, A

Liw appellant
valked from his car the traffic officer askod hiv to otop,
The appellant gaid that be had to g0 to tho convonluico wileh
¥as nearby. The traffic officer accompanivd Hn to the
convelonce and after they left he wag ablec to mioll alcoliol
on tho appollantic yroath. Ue observed that "is spuech un slury
his»face %as flushed, lis vyos wero vory glacsy, hls
pupilso woro very dilated, his novements oo clungy, he

vas swaying at the feot when stauding still, I obLzerved
him walldlug, llis movemonts were clunoy ag nontionod bofore, il

did wention a past injury to hig ankle, Siv calmltted to consunia;-
onc flagon of beor at a friend's plocan, he trafflc officar
then counsidered that the appellant was aitected by liquor aud
aslked for a opeclmen of breath which wags duiy siven,

He considered that the tost wag bosltivoe and tool: th appollant
to the police station, lle therc roquest.d a gecond

breath tesl which appeared to yield o POsLtive resuly althou:y
th9 appollant did not inflate tho bag in a slngle breath

as Instructed hut tool: threo broaths to do so, A blood

sample was then taken and this showea 7 us. of alcolol

to 100 w1, of blood,

Before the ifi:istrate a numbel of defencue wey«
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(1) That the Transport (Breath Yesty) sutice
1971 48 invalid and that there o vou auttority ger

the taking of breatn tests ut all,

(2)  That the certificoto of the wodlcal
practitioner Puporting to huve Loen vdven w.io
8. 588 (5) of the Act wan dofectlive

and therefore inadmivsiblc,

oy

(3)  That thors was insufficient ovidence that
Stop 6 of th Pransport (Lrvath Yents) Hutled

lad boon compliecd with,

(4)  That tho traffic officer did not have ood
causc to suspect that one of tho preseribed

offences had boen committod,

Vith regard to tho first ground, c, %A ()
of the Act providoc that overy brouth tesl nhall be
conducted in a manner prescribod by the ilinistop by notlee

in the gazctte, goction 56A (7) L& as rollownm: -

“"Any notice glven by the iinloter usder tiig
"section or the correoponding provisions of oy
"former enactmont shall bo deencd to be agd elvay:z
"to have besn a mgulation for the purvoncs of the
Y“Regulations Act 1936, and prima fucis evideinco

of the noticoe way be slven in all Coulls wnd 4, all
"legal procecdings in tho nannor gpeclfied in
"gection 5 of that Act, "

Section 5 of the Rogulations Act 1956 i av follows: -

RUR Lvidence of repulations = Prima fucie evidenc
"of any rogulntions may Do piven in all Cowrts and
“in all legal proceodings Ly th: production ol

"a copy of the rogulations purportiic to be
"printod under this Act, "

Yhat was produced in evidence in the precont case vag

a copy of the Hotico as suppllod by the Goverament rrlntoey, -



4t the end of the Notice aftor the oxplanutory notu

there appoar the wordes "Issued undor the authority of the
Rogulations Act 1936%, It was argued for i appollant
that % word "issuud® has an entiroly difforoat aoanin:
from "printed" and that it canpt bo said thut somothing
which ieo iosued is therefore omothing which purports to have

boon printod, I regard thio arjuaont ag altos,cbhor Lo
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et i
meril, but as Il vas advanced strouply and n all Slucarity
as 1t was contendod that the result wan to seador dnvalld
all the Lreath tests which have go far boon teliow Lin tad.
country I devote a fev wordo to il,
At the foot of the notice there ugprors the

- statonent usually to Lo found on loooe Copivs of otatutuy,
regulationc and oxders in council, namoly, ".cllington, liow
Jealand: printed under the authority of tho ifow Sealand
Government by A.R..Shoarer, Uovernmenl Trinter - 1471n,

Thic would scenm to be sufficiont to be able to cay, 12 4t i-
hecesoary Lo say it at all, that to doliec 'we: 4 fect

boen printed, Apart from this, MO rCver, Cowkion Gl g o
that tp exprossion "Issued undoer thec authority of tho
kogulationc Act 1936" iz intondel? Lo Luclnde Lho wet of prlating,
I see no reason for the Court to regars 1Loelf as limibed
te any narrow meaning of the word "issuadn, It vae
argucd thl the definition of “issue™ Ui L Shovter Oxford
Dlctimary ac “"to uend out authoritatively oi oificially®
does not admit alse of the act of prionting, I caunotl apree,

I think the only scensible conclusion s it tie icsulng ol

the Hollce wnder the legulations Act onbraces the obviouws
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appeal, therefore, fails.

The second ground related to tho medical uractltlon.atu
cortificate piven under s. 538 (%), That subsectlon duvalc
with the matters to be covered by the cortificatv given by
@ medical practitioner aftor he has takon u oample of Llood,

8o far as ls rclevant for present purposos tho subsuction 13 au

follovig: =

w55t Blood tests = .. (5)  In puy proctutiag :
"for an offunco under Liul. i'avt of tala wei, -

w(a) A certificate purportin; tu b wlpne!
a registerod nodical proctitioucr aid
certifying that -

(iv) EBach gsuch suvpurate container .
vas roccived by hiim in & ucalwd ouiel
container having endorsed tiercou o.
affixod theroto w labul indicatiug
that it had boon ouppliod by the
Dopartment of Scientific and
Industrial loovarch;

“shall be sufficient evlidomnce, until thoe
“contrary is proved, of such of thoouv matteru
"as are 80 certified and of the qualification

Yof the pescon by whom tho speclmen of Llood was
"taken: u :

The certificato signed by thehodical practltioner in
the present caec waz a printed form on wulch incic
is fillbd in tho nawe of tho doctor and th. ariie,

occupation and address of the appellant. carasrecih 1 ()

of that certificato followe the vords of tho Acl and in al

follovs: -

n(3) lbach separatc containcr vas recoivisd in o
sealed outer contulucr havi, cndor:sed
thereon or affixed tuecreto a lubel dmdicaliig
that it had becn cupplicd Ly Lie
Departuecnt of sSclentific and Industrial
Research; "

It was argued that the expression "endorsud thoiruon®
involves something different from "affixed therctlo"

and that the doctor should have certificd sitn

porbioalerly  slods o e i ws Hee coses
Fo=td el kol Af tha tuin vwar thn eane. prosuaably
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Ao I indicated at thc hoarlng, I am complutoly wisproscod
by thie argument and need 8ay mno more thn thui the
certificate adoquately covers the matiors which the
doctor is roquired to cortify. 1If, of courso, tho
contalner had been rocoivoed hy the doctor wvithout &
label oither endorsed on it or affixed to it thon 4t wouln

bave boen his duty to doclhmo to tive his
cortificate. ¢ has, howeveor, cortified that it

complied in one or other of the two proseribed ayws

and this 15 ample for complianco with tu. acl,
The third ground was that there was lucufficlont
evidence of compliance with stbp 6 of the rausport (Broath

Tests) llotice. This was on the basis that tho ovidence did not

establish that all the crystals up to tho yellow ring; on tho

device had been stainod Ereen, It vas arguod that the ovidouncc
left open the conclusion that part only of the crystalcs
up to the yollow ring had beon stainod psreon aad that tinis

would not amount to full compliance with the requidroments of

Step 6.

Stcﬁ 6 is as followg: -

w(f)  Stev G: If the s:1luv crystals
are otained o ;rec colowr and thils
greon stain extonds from the eud of L
crystals closest to the arrow marked
on the tube to and bLovond the yellor rla_
marked around tic widdle of the portlo;.
of the tube containin; the cryatals, th.
tost shrall e talken to indicate Livne Lo
proportion of elcohol in the sunjocttn
blood oxcecds (O millisranmes of alcosio)
ver 100 millllitres of blood. i

* It was contendod that the expresslon "the yellow crystals®
wust moan all the yollow cryctals, The traffic officecrts

evidence as to the first Lreath test vas as folloas:



% Pprior to the defendant inflatin; tho
bag the orystale were yollow, ‘Wite defunlens
placsl 4t in his mouth ou to the wouth plecy hsad
and blow into thé bapr and fully inflatod it,

The yellov erystals turnod iuto o dark pgreun culour

and thio went beyoud the yollow line makrked oi thae
tubo, coo Tho bay was fully Inflatuld ’

and I read tho tubo, eml LIt turaed the yello -
crystals groon and it vent beyond the yollos Lla.,
This evidonco vould soem to comply precisoly with tho
reqgirements of Stop G. Yhen the traffic efficur uson
the oxpression "the yellov crystals turned into n‘hark
green colour” it is not reasonable to concludo that he nay
have Leen refcrring only to some of thom. Lhen
he continues "and thio weat beyond the yollow line wayled
on the tubo® it is apoln not reasonable bu concliule Lhad
the word "this" referrod only to part of the cryostulo
previously mentioned, In my view thore was aaplo
evidence from waich the Magistrate could decids that
Step 6 had boen complied with,

The final ground was that the traffilc officor did not
have good causc to suspect that one of the proscribed
offonces had bocn committod. It must first be ouservoed that
8. 58A of the Act providos that before a cpcclimen of
broath can be required the conctable or traffic officer must hovo
"good causc to ouspect’, Clearly, tuc declsion of tlhc
constable or traffic officer that he has ool cauce
to suspect will be basod upon the infornatlon aveileble

°

to him up to the time Lo regires the coocinwn, In the

present casc tho appellant has been mislod oy the evidence
of the traffic officer that he had good cause to susnect

an offence oinmply bLecause he cousidercid i oo llont'e



faco was flushed an he drme past the patrel oy,
If tho traffic officor's evidonce had gone no furthor
than that I could havo undorstood that there nay
bo grounds for quorying the basis upon widch =
epocimen of breath was roquired, Legardlcou, houveveyr,
of how the traffic officor exprossod himsoli lu
his ovidenco, 1t 15 perfectly clear fron o readla: ol i
evidence ac a whole that the maiter wont v6ry auch furt.fy
than that, The traffic officer's susplclons 7ore
plainly arouscd but he did not requeot a speclmen of
breath until he hod onolien to the appollant, accomnruilod
him to the convenlence, smelt alcohol on hic breath and
observed that hic speech was slurred, his cyou i;lassy, his
pupils dilated, his movesunts clumpy, wivl Lo d een Lol
that the appellant had consumed a firon of Lo, AL Lhat
stage the traffic officor had accumulated chousn information
to mean that he would have been scrbusly failing
in his duty if hc had not suspected the appcllont of havin::
committed onc of the proscribod offcncos, It is to we
noted that the traffic officer did not stop the appollant while
driving. Ha.d he doﬁo 80 on tho basls only of ll=:
obsorvation of ¢ flushed face, it may well hov. hosn Laas he coudd
be sald to have acted prematurely, That, hoiceves,
vvas not the cace, There was, in my view, aa,d: couae
for the traffic officer to suspect the cowsin.is
appellant of one of the jescribod offoncus oue this pround
of appral must also fail.

The appeal is accordingly dismiscod wilh eosts Lo Ui

rospondent which I fixa £,40,00.



golicitoro:

8tout, QGroen & Brown, YLiAWU, for the ap,mllaat,

Crown Jolieitor, TIIAIU, for il regondent,

2



<

Ad-LIV Y )(“a\“d'ﬂi &

B ERL HbLDAC 3 LSO 0 D
Apiucllant
AN D LINISTRY CF TRAHSPOLY
(Jolie Stewvart)
JEEIV IR Y

JUDGITER OF QUILLIA o,

QW P I
on 28/7/72.° A
S
a2z,

S flanty A2 # e Pas



