
the Oustoms Act, 1966 
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IN THE MATTER. O.:f a.1969 Helden Mona.re 
G.!l.\~ .. > Coupe V8 210. 
Powerglide S. U .P. Engine 
No • .R:0 .422, .Chassis Np. 
HR .. 5©737 M., Regis1_;(::)red 
Ne ... .EF 16:32 impor,t'f)d into 
New Zealand by.Robert 
Albli:lrt Long 0f .20 Grove 
Road; Devenport, Auckland. 

Hearing: l 

Counsel: Bridger; for Oollecto.r of Cust.oms. 
Dugdale for J. .it. '~aven (Papakura) Ltd .• 
Jenld:ns for D •. c. Wallace. 

Judeient; J7 March, 1972. 

J.QDGMEN.T . OF HENRY, .J. 

This is an action in rem brought. by. a Collector .of 
',,' ' ' ' ,, '' '" ' 

Customs judgment of .condemnation in r~spect of .a motor 

car which is more parti~ula.rly de~cribed in the information. 

It conveniently be .callect "the said .motor car 11 • The 

· th.e .Custom,s Act, 1966, and the Import 

Control ~egulatiolis, 1964 (S.R. 1964/4'?). They are 

respectivE1ly later referred to as "the said .Act" and 

ttthe $aid Regulations 11. The. primary facts a.re clear. One, 

Robert Albert 01ere:i.nafter called t1th.e Longtt) was 

possessed of OV(:lrseas funds. · '.He .. was approached by a 

representative of a firm of motor dealel:'s, called Paine Bros. 

(Motors) Ltd., .wllo sought the use o.f .. such func\.S for the 

impo;rtat.i.on .of a motor car into New Zeal.and.. For the use o.f 

such Paine .;sros. (Motors) Ltd. (lie;r.~;tna:fter called 

"Paine MotorsH) of:fer,d the. s.aid Leng a: premi.um. 

The fol.lowing.ateps were th1:1n t~en, namely:-

( 1 ) 'l'he. said · c.m · January 21st, 1969, signed an 

agreement. to. purgha.se .a .car of t.he same description 

as the moto.r car. No price was stipulated 

except th.at. the .deposit ~o!ls to .. be something not~d 
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simply. as rtNo. Remitlt. (sic). It seems that. this 

means the am.ourit of overseas· ftin.ds required for 
. . 

importa.fatin' on no-remittance .licen.ce .. 

(2.) On. ,Xanuary 2.8t.h, 1969, the. said made a 

dedaration u.n.q.er the said A~t in support of an 

application for a licence under the .said Regulations 

to import car. of the abo.vementHn1ed description. 

(3) In th:i.a document the said Long decl.ared (inter alia) :

fl (a) that t.hese go9ds a.re in;te~ded sqlely for 
own .. per,aonal use and no·t. .business 

usei · · 

(b) that the v~J4cle will :not be sold or 
otller"R-sedis:tiosed of wi.thin a period 
Qf on$ year fl'.<.nn. the cl.a.te of.·• 
regi1:rtr.a.tion·n thqtit. the permission 
of the Collector of Customs; It 

(4) On .Marc;h 3rd, 1969, a .permit .to impprt .such motor 

car was. duly issutt1d. . The c •. I.F. value i.n .New 

Zealand. tm1rency was s.ta:te.d .to be $1.,9.34. 

(.5) On April<~li:thh1969, the said car was duly imported 

· into New. ZE1al.and and possession ther.eof was taken 

by l?aine Motors.pursuant to 

signed by. the said Long. 

authority earlier 

:I.I.he :t'<;>J.J.:cnl/in.g financial trans.actions took place, 

namely:-

(.t) direc.tion <>f the said Long $um of $1, 95.B 

overs~as C}lr:rency was paid in Melbourne as part 

o.f purqh<?1,se · )?!'ice e>f'.. the said me>tor ca1;. 

' ·who had 

agreed to. purchctse tl:le said. motor. car on i.ts 

arrival, . .Paid to the Long in l'l'ew Zealand 

$2,250., thus repayi11g the sa.ii,i Long 

him a profit for the use of his 

overseas funds\~ 

(J) Late,v. when th.e .sa,±d.jnotor car was inspected by 

Mr. Henes :Lt did 11qt correspond with the description 

as repr.l;lsented by J?ain.e Mqtors so .Henf:ls called 



(4) 

dea1.o.ff. 

.1:1.;o.d .mot0r .car :was s0ld tO: .a Mr. D. C • 

\full This Etna.bled 

Mr •. 1Ie11es to 

pa:i.d to .. the 

repaid the am.aunt he had.previously 
'', ' 

• 

foll0vr.Lng i.s a. d.esc:ripti.on 0f the mecham.cs 

empll",)yed to dQcum'ent the transacti0ll .SO far as COllCel'.!lS the 

owner.ship of 

< 1) ·Said Long ..,.,_," .... "''"" a fGrm 

in blank.< 

transfer of 0wnership 

(2) Gn 

in 

sai.d 

of the said 

c.ar was registe.red 

(3) Paine. Motors 

of the sai.d 

out v-ehicle invoic.e i.n the name 

11hich :,purported .to record the deal • 

to • 91, 

116.;..remittik.nce funds, and $2,J80.l3 ¥tea.sh 0n or 

''.pefore delILveryrt. 

(4) On said motor car was transferred 

name 0f Mr. Wallace use the form of 

transfer previ.ou.sly E!igned in blank by the said L011g. 

Mr.· ... Wa.;uace .Paid · of the car and. Mr. l:Ienes 

had hi.I:! del)osi t refunde.d. 

Infqrmati.on alle~e.s that the 

two o!!ence.s, 11amely: ~ 

committed 

(1) That JP.< the .cle.olara,tion made on the 28th day of 
Januar;y:; J969~ PY; tlle .said liqbert Alpert i.:n 
res.pee t .· of hi.s application for t:he . .said. no
remiJtan~ e pt3rmi t :h(:! ltnowi.ngly m.';l.de f~se 
de.cl~at:ton or statement.· for tlle plll.'p0.ae 
obi;aining thca. ~a;ld J?.ermit that he stated and 
d,eol:ared· that · the said. mo.tor· ve.hic.le was. in tended 
.ao),ely, · .. for his .. own .1>ersonal use • 

(2) \:l.11:l~t the .said 110".":remitta11ce permit was. issued 
~ubj.ect ~o .an e~rese con~ t~on. that tlle said 
motor vehicle .w.ould. not · b.e< so:ld ur. otherwise 
di.ap6~~1::1. of l);y the s.~d Rqbert. A'.l.pe7t.I,o:ng until 
the, expiry of' . twe1 ve mqnths . from the date on whi.ch 
the said motor yehic.le was id.rat registered in New 
ZE1alanti. . . · 
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bcrtih .of th.es.e offences b.e proved then, 

subject tO certain arguments whi.ch w::Lll be1 dealt with, 

the said 

of the 

in terms of Section.48 (1j) 

,Sect:l0n 274 s .. uch forfeiture relates .back 

to the date .of the'.offences. 

the said Act, the said mQ.tor car. may, if so .:forfeited, be seiz.ed 
' ,' : ; ,f<", ' ' ;, 

and cong.emned as fori'e:l ted. .Such s,.eizure has. been ef.:f'ected and 

Court ought to make 

an order. for the condemnation of the. ,said motor .car as forfeited. 

It . clear beyond any possible doubt tha.t the said 

Long know;:Lngly ma.de. a. false d.eclaration for. the purpose .of 

obtaining the said. ;i?ermii:; to import the said motor car. I 

refer to the statenl'~nt that th.e saidJnotor car .was intended 

for his o,wn perspnpU. use and,not :f'or business use. The 

time.had inten.tion to use the said 

motor car. · His .cl.ear intention was to the application 

for a. licence t() :i.m:port the .Elaid car so that it could be sold by 

Paine !11oto1~s to some other person at such a price that the said 

Long .would a;prpf'"lt o.n the ovei;sea.s funds he made available 

as. above. s.tated,. 

of the sai.d .. A.ct. 

This Gf;fencl:l .by reason of Section 48 (9) (a) 

The aboVl:l•menti.oned offence sufficient to support 

seizure and. ciandemhation, put this is ... 6 . ......_,c.<. subject to certain 

argunients of Counsel .for ~wo intere.ste.d pa.rti.es. This argument 

is .later dl:lalt with .• The said Long his said declaration 

undertook .that said mo.tor c.ar would. not be sold or otherwise 

dispe>sed of w±thi.ri .. a period qf pne year. .!l.1he permit .. to import 

. the said motor 'car contained (inter a.lia.) the .following condi ti.on, 

namely:-

11 This. permit is i1;1su1:;d subject to .the follow;:Lng 
conditions: 

( 1) That .the Yl:l!J,:Lcl1:1 Will nq.tbe sold or 
o.tllerw:t,ae. disposed of by the permit 
hold~ until the. expiry of twelv.e 
mont.hs tro,n. tlie ct~te · or: fira.t 
reg:i.stra.tion j_n. New Zealand w-.Lth~:mt 
th.e Pfi.OJ:' permission ·of· the Collector 
of Gus toms.; 11 
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This condit:i.'on. was. imposed py v.irtu.e .of the authority of 
' ' ' ' ' '/'' ',, ,< ', ,' , ' " ' ' ' ' ' ' ' ' 

Reg~la.tion Regulations. There is l'.lO 

of t1soldl' i.n the .said 

condi.tion. 

Long eith.e.~ sol.d .OI' was Pj:U'tY. to a,< Odi€lposal1
.1 of the said 

mo.tor. car. .Bot11 mat.ters come with.i!1 the proh;Lbition. 

Undoubtedly 0 his con<:n;i.rrenc~ was l'l,eciessary to pass ti.tle and he 

.the sale to such 

pers~>n as they should nominate pr0~ded only that th.e .sum of 

$2,.2.55 was to him. This, subj~ct again to arguments later 

d.eal.t with, was an offence as 

(?)(b) of the said. Act. 

by Section 48, s:ub;..sec.tion 

qo:unsel. for .the .. two intereste.d parties who appeared in 

the procl1:ledings .JlU.t. fo:t"war.d thre.e submissions. .ThEiy were:~ 

. . 
( l) That the ja:td Regu.!ati'on.s ceased . to ha.ve any .force 

or effect oriJ'anuary lst, 1967, when the said Act 

came into force. 

(2) That the said conditiqn ~·to sal.e or Other 
;,, ', '\ ' ,;, ' '',: 

di8posaJ,. w:l.:thin oJ:;te year has no .. t. b.ee.:t1 proved to 

be. a. Va.lid. condition 0f the . .issue of the said 

licence to.import the .saidmotorcar. 

(3) Tltat, eveh i.f t.h!:l contentio11 in (2) aboye is 

wrong, a. breach of the sai.dco.ndition lia.s not 

been established. 
,' ,, ,,,, '' ,, 

I turn to the, question wheth.er or not said 

Regulations continued.in f0rce after the said Act ca.me into 

operation. S.ecti.on · {6) of the said Act proyides .as follows:.-

Th.e argument 

All ~rdera in Coun<;1il in.force at the 
cpmmenceme~tof t~ AcJ pr(.)hibiting 
the im;p0riati0n o.f a!l:Y goods intci New 
Zea.lan4 shall be dE;emed ... to. 'ha.ye be.en 
m.stde under thia sec.i;,ion, a:t1d shal.l 

·· dorit:lnue in forc.e · accordingly until 
revoked. . . It 

the .said Regulations are not comprehended 

in the term "All O:rde,rE> i.n Council11 • This cont.ention is based 
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on Sea.tion 4 of. ~he .Acts Interpretation Act, 1924,, which, in 

its. relevant par'µs, reads as follows•:.:- . 

ll 4.• • • • • • 

rt order in . Counci;L11. meGULS .·1AU1. }>r der made PY 
the•.Gov:ernor..;<leneral. in Council: 

' , ,' , , , 

11R~gufaJ:l.~ns11 means re2;ui~tions m~de b;r 
the .G~yer:o:0r..;G.eneral in Counc.il: . If 

said Regulations were 

the. Customs. 1tct, l913, which reads: ... 

. under .section .309 or 

The. Ggverno.1~ •.. J}eneral may . by Ord13r. in Council 
make regulat.io.11s under this Act prescribing 
all .mat'h$rs .. wluch t/Y .this A<;:t. are re.qµrtred 
pr l)fS!rm:ittea fo ·b~. pres.cJ:;i1Je<i1 or witl1. re$p.ect 
tq v,hich regu:latipns .ai~e neces.sary. or. 
convenient .for giving ef'.feot to this A.ct, or fo:r the conduct of . busine.S$ relating to 
th~ Custom$. . 

ca~ When~v.er the term ff prescribed 11. j~s used in 
th:L.s :Act with :respect to any matter; the 
Gov~rnQf:-.Gen.er¥ m~ by 0.rde:r, in Counc:U 
mal~e.r.egula.tions .with J:>espect. to that matter. 

Regulations are .h1:;aded thus.:, 

H :BEl'(t'f.AR]~: ~~G;lJ~~eN.,. · Governor~<;\eneral 
·· . ORJDli.lR . .Li:N C(Dtfl\fCIL, . 

At 'Buildings a.t W~llngton 
of April 1964 

I>r es en t :; 
Th:e !Ion. Keith .. II0lyoal~(;h C!,R .. , ,J?resi.ding 

. in G~:niriciI. . 

Purc:n:iim;I, Jo ~eotion 46 ·. . . tlle .. G~stoms .Act 19J.3. 
· .a·n .. d ..••.. (1.·n·····.·.·.r···.· ... ~. J..a.·. t .. 1.•· ... o ... n. ·.t· o·.· r .. e.gµl. at···1·· on 1? pf ... · .• t·h· .e. s .. e · regµ+at:Lonsl>afletion 312 9f tb;a:l::. Act, . lli.e .~~;1,nqy :h,b,e Goy:8:t'n9:r-Genera.l, ~cting b;y .and 

wit.n. thE:l adV!l..o.e and qo:ra.sent .of the Execuip. ve 
Council, . hereby mali::es the folloWing regulations• II 

It is clear above that the ii)ild aegulat:l.ons are 

"Orders Counci.l't• But. they 

in Councxl. and n9t, as Cou.nE:11,:11 .contend; a 

The use 

"Regula ti9nslf · 

for the 

.species o:f Order 

a kind 

word 

WM not. 

and 

{ihown. by the 

It 

exclusi'V'e 

definition Of ''.Act". .._ .................. , and ... therefore 

th1:> word llregula.tions'' must 



There 

used. 

enacting 1.egislat:Loll 

This contention ............. ..,. 

the .said .motor car11· 

Regu;La:tion{aj 

11purst1ant 

do 91llllen t 

'·'authoris.e.d o.fficerit. 

follows;.-

1 
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Regulations 

is 

c.ease to be 

enactment. 

as to 

to import 

The 

d:escribed ,as an 

14 it provided as 

II 

is now replaced Section 9. of Seci;ion 11. 
the said Act;. sub""csection:s (1) and. (4) of Bection. 9 of the 

.said Act .. i. t is ena,cted;;.. 

(4) ·act 
section 
contr~y, 
wi.th . 



An 

the 

to 

was 

authorised 

also apJ?ea,rs 

but I do no.t 

condition 

bargained 

no' 

. I 

(1) 

contained 

and 
authorised 

said condition. 

Which 

matter 

Section 

ea tab.lished 

prior 

Of 

as 

It did not 

it is 
motor car to 

thJird<:person con"bemplated py 

that the 

mcifoi~ car otlwr than. to 

cheques repaid the overseas 

he had 

eVidence is 

tails • 



motorcar. 

t.he 

Turner., 

.Acto 

car )vas prppe:o:ly s,eized as 

is .. <\Hlti tled to 

o:( condemnation the a.aid 

Auckland.,. for J •. A •. Heaven 
(Pa.paltura) Ltd. . 

.& Partner.a,' Auckland, D. c. Wallace. 

are 


