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(ere ¢/8¢

‘his 1s an appoal agalnst coaviction and sonten

on a charge of bohaving in an off-aslvo maaner,

: There are feow Bpecific findings of fact by the jlagisur

but the nain facts, which ere not sreatly in dispuge, appear to

be as follows, At approximately 11,30 Peme oOn the 13

z / July 1972 tuo constables observed tlge appellant, who

was La tlhe Coupany of gome others, apparcatly concealing

’—\“eqmethlng undor his clothing. The coustanles stopped. the

¥

appellaqt and cndeavoured to find out

P

wnat he vas

concealing,

1at the ayjellant had VAL A btin .

of glus vhich he and hig companioas evidentl, intended to

use in oy - Lo affix sor antis=iar oovevs to ag arny buildi ..,

ile dcldnny, o cver, o tell (i o, <t ho vas

concendin,, . Phaniti ol cersic 1oy STl i pta to L
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‘radioed for aosistande‘and wero Joined bJ a sergcant who took

- over the quoetioning of tho appellant. The appellant

protested that the'policg had no right to dotain him
and he asked the constables whether they were arresting
hinm, Thoy sald they were not and confirmed in their

oevidence that at no stage wore they in a position to .
. : Led
arrest him., One of the constables conceded that he had ’Q]

A prevented the appellant from 1eav1ng during the course of the

T W e e e

‘questioning by standing in front of him and butting him with

his cheat, The sergoant conceded that there was physical contact

between himsolfs and the appellant when he stood in front 3

of the appellant who then pushed past him, The sergeant

'denied, hovevor, that he prevented the appellant from

leaving,

During the discussion betwee; the sergeant and the ;‘
appellant the latter at one stage pulled some Peace
badges froﬁ hiz pocket and then put thom éway again, , A
He then took out & cloth badge containing a sﬁdétika
8lgn and prosmed 1t against the shoulder of the éergeant'e

tunic saying "This would be better on youn, The sergeant

offengive behaviour, Jio was convictod and fined $100, hv&”

Tie appeal against convictiog vas based upon tuo Chan

£roundas, The flrpst wag that tlhe actiong 0f the ' } -ﬁ;

Appellent Jid ..ot conatituto olffenaive behaviour under g,

5D of the rolice Offencon Act 19k7, end the gecond was that

the appellantitg ¢ "Mon vas in any event legally just;




" as the police wore exercising an illegal restraint on his

~freodoms, Soction 3D, so far as is naterial, is as followss

" Every porson conmits an offence ... vho,
in or within view of any public place «..
or within the hearing of any porson theroin,
behaves in an ... offensive ... manner .,.".
Dealing with the first ground it is necessary [
to consider what constitutes offensive belwiour so as

to come within the statute. This was considered by

 Haslam J. in Price v. Police (1965) N.Z.L.R. 1086 where at ps 1088

" His Honour saids , : ff

" If consldoration be needed to the o
ad jectlive "offensive", then it must be co
differentiated here, if only by its L
context, from its use elsewhere., An P
offensive weapon 1s one that can be used b
for purposces of aggression; an offensive
trade is one that is noxious or noicome; T
and offensive conduct or behaving in an b
offensive manner, can, I think, be defined -
as a course of action calculated to cause i
resentment or revulsion in right-thinking
persons {(c.f, 8, 126 Crines Act 1961 =
"with intent to insult or offend"), "

¢, Tht deflnition was applied by Wilson J. in Derbyshire v, Police

(1967) N.Z.L.R. 391, and I also rospectfully adopt it,

" The quaatioﬁ for &etermination’here vag accordingly
ffwhethor the actions and wordé of the appellant were | 7ﬁ;ﬁ
“calculatod to cause reaentment.of revulsion in righte ;",
ithinking porsons, This is not.an enquiry to be méde as , éuk
an ébjectivo exerclise but must Lo related to the v
¢lrcumstances of the case. It must also be observed that,

while tho conduct of the appollaht<was undoubtedly stupid,

cheelky and perhapn arrogant, thls does not necessarily mean :3ff§

that 1t was also offenslve within tho meaning of s. 3D,

It must be observed that behaving in an o
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‘regarded as the right-thinking persons who were subjected }f’

to resentmentibr revuleion.‘ | The constable gave no evidence [
'sergeant, on the other hand, said that he regarded | | ?;n
fact that he sald so does not, of course, mak%‘the action an

‘makos it difficult to undorstand upon what basis it was

~he found the action offensive. Vhat he sald was:

‘that'the sergeant was not offended in his peraon'but

i decorations I find

-y -

‘"in or within view of any public place ... or within the hoaring

of any pervon thorein', The eséence of the offence 1avtherefore _
- -,.' . . ) ) . 1

the impact upon the public, or perhaps onc should add,

upon the right-thinking,members of the public, An act

therefore which may be offensive 1f committed in the preceonce

- of women maymt be so regarded if geen or heard only by men,

This 18 & matter of importance in the present case because
the evidence did not disclose that the appellant's action was seen
Ay

by anyone other than the serpgeant and onevconstable. It

- was therofore the sergeant and the constable who were to be. )

of the impact upon him of‘what the appellant did. The

what tho appellant did as offensive to himsoelf. The mere

)
¢

offonsive one, A closer look at .the mergeant's evidence

H

the inferencoe it made of me in reference to

the uniform I was wearing and what I represent,

I have heen in the service a number of years,

The authority is thore within ny rogulations

as to the vlearing of unauthorised decorations, .
It is not permitted. If I wear unauthorised -
decorations, departmentally I would be charged ;"'

" I regarded this as offensive to myself in

y

It socems, 1f one cén’make anything at all of this passags, f}??,i'

by recacon of a siur of some tind beilng cast upon his unifors
and upon tho police forco, The reforence to unauthorih

altogether'incomprehehsible. i‘
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" If the appéllaﬁt's actlon and words had tﬁken - fi}f u{

place in the presence or hearing'qf members of the“pubxic |
who might havo baen»led thoreby to think that the , , i
sergoant vas acting in a dictatorial or overuearing manﬁer
then, depending on the ‘other Burrounding .circumstances, . = -

'+ it may well have been that the conduct should have been_

| regarded as offensive., What the appellant did, |
howevér, was to make a choeky and stupid gesturi -
towards the sorgeant alone. One cannot help feeling o ol
that the sergeant's reaction was in the circumatanées a little
overuaénsitive. No doubt his patience had'bean tried

by the appellant but I' find mysolf unable to conclude . = &

that the right-thinking person, finding himself in the - ',;.,sf

position of the sergeant, could be calculated V{i'ﬂ{
. : s
to have felt that the appellant's actions and words caused him
‘resentment or revulsion, The incident itself, occurring

a8 1t did in isolation from any member of the public, wga;_:“

hardly to bve regarded as Justifying the attention of the -

criminai law, In the particular circumatancea disclosed

in‘fhe evidence I find it necessary to take a ~different

vi;w»from that of the Maristrate. I also find 1t unnecessary

L3

‘to consider the alternative ground of appeal,

L]

The appe al is allowed and the conviction quashed ., -

There will be no order ags to costs,

Jolicitoras
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