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Bearing:  1oth Pabruary, 1972

Craddoelk for Appellant,
Wiehaleon for Respondent.

23 February, 1972,

Appellant hag gppesied apulnat a conviotion fop the
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offence of dviving sotel ooy wibile the proporiion of alechol

)

Inckhis blood excosded 100 willis

ne par 100 wdliiiitres of

i

Blosd, By Becltion
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B8 (1008 of the Teansport bSci, 1962, and
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nts, s to dedve is an offence, A Consbable wis

& fabal secldent & short time after it
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Happeneds Tieis waw ghout 17 otlook at niphbs Waanlher
condLtiony were normel. Appellsotls oduy wes sltopped dn the

eopdway Sn Boposltion desdrlbed gk Yot whusualt, A pedesbrion

Lled ag the result of bedbe vun down by Avpellantis

GEL Uhen the congbable arrived Appellent was oot ab the scene,
THere is no evidence of the wheresbouts of the pedestrian,

About 20 mimptes after -avrivel the consteble saw Appellant who

then dn g nelehbouring hovdge, He had boen balen there

hecsuse he collepsed when told of the desth of the pedestrian,

The copsteble was informed that Appellsnt had been given "a small

Fon
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Hamount of brandy".  This had been given with the spproval of an

ambuleante ol flcer, The consbables obwerved that Appellant soeli

m
whoohod, thet b wes Gosteady obn kis feet snd sbunbled

furniture -dn the lounge roem 9f Whe house.

g

ad about the consunption of alsohol Appellant sald

18 had besn dylalshng

B
R

#o oo club wherve he-bad aryived abt 530 pen.
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and  fron whence he had Lelt at aboult 10 peam.  Appellant admitted

to the cousunpblon of & to ¥V glasses of beer, No explonation

S

fren dppeliant as to hew the apeldent had happened,

Wl soaghh
nor 4id o he ofler any such @x@&&w&uam@. in crogs~examliaation the

ey

onstable adpitted that dn appearsuce Appellant could he doseribed
as "ery shocked™, Mgheken and Mextrenely upset!, — The consitable
Wi alsn @wi@\ﬁ&aﬁ shortly before the aceldent a motorist whoe
pogsad Appellantis car had noticed nothing unisual about Appellant's

dpivi Breath tests were then administered. They were posltive.

Blood gpecinens were Lakén sud subseguent minlysis showed that
ppellantle blood had a proportion of 150 nilligrams of aloohol

per 100 midlildtres ol blobd,

AL the trdal evidence was given about the gquantity of

se by Avpellont alber the aocidont, The evidenoe
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noadothe House ol lovds dn

AT

e gppeal wag gonducted

Cerange bo this evidence.  The gole relevaut evidence

on this topic is what Infovmation wide given to thé Constablesabout

Appellontles cousumption of brandy

Avpellant elected not to glve

evidences - Yhe defence rested on two & BEEely fe

(1) That it was not proved that the constable had good
cause bo suspect that Appellant had commlibtisd an
offence within the msaping of Section 584 (1) 0f the

gadd Anty and,

(2) That; by reason of proved conmuwuption of alcohol

(hramdy) after the avcident ana hefore the specinen

Cthe anelysis was not of & gpecinen of

ol Seetlon B8 (1) whioh

> wheredl Appellant was charged.

Appedla ai’ & Couhgel further asked the Jearned Maglstrate, if the
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noss were rejected; o ewercise his dscreltlon under

abpye def

Section 19% of the said Ach to dismiss the prosecution on the
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ground of prejudice veused by undue delay. The delay, wiich

ing

v not explained; was semething of the order of five

wonthE . 511 shves submlmsions were rejechbed in the Court below,

A1) three sulilsslons were sgaln put fovward on this appeal.

I burn bo the fivet pround; namely; that there was
insufficient proof that the constable had good tause to suspect
that an offence had been comulibted within the meaning of Sectlon
588 (1)e The argunent of Counsel for dppellant sappeared to
confling thig topic to the offence with which Appellant was
mubseguinily charped. Thig im nob & correct approach.

Subesections (a); (b) asd (¢) of Section 584 (1) desmeribe a

Faoch ol these oifences relates o persons
who are responsible Tor certain scte or vwleslons whilst either
under the influence of drink or have an excessive amount of
aloohol dn thelr blosd. Theme nay be called "the designated

foifencaats 34 Appellent weres alfecbed by llguor Lo althey

b

4 the desippated offences, then 1t i clesy that

menner ghaved

P
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e edrounstances were soch thab he nust heve oowmulbled one

S

ni the dem

The sole question to which the
constable had Lo address e wmind, in the clroumsbances whidh bhe
slearty asterbalaed and are not chellengeds was whether or not he
had good cavss Lo suspeet thal Appellant had consumed dlgohol to
sush o degree Lhad he cdme wlthdn gne of the deslaznabed offences

g0 o as oonckrns the yebuld of suth sonsunptlon,

v was concededy and properly so, that the point in
diEne wust b proved on 8 balenee ol probabilitiesn on an vhlective
rlew ol the evidense, Mueh of the @yﬁﬁmmm% addressnl to tds
Gouwrt on behall of Appellant demonstrates how sssential 41 is to
kpep to the replities of the clrommstanses gonbenplated by the

Lalatbure; The pergons entrusted with the decision arve

yosmd traffic offlcersy so & 1eg

wlistic ayprosch is to be

5

daprecated. There ilg old aubthorityy recognised in New Zealand,
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shon pesspnable wen {%@'thiw caEe o gongtable

¢eicer) may sett  Re ¥ Speucer (11
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g trite law that it is for the Gourt to pas

pHuse LB

warabive 1o remenber bhat the

e . gugpect « the prine meaning of which word is Waazine the

Hawigbonce of somathing evil, wrong or undesirable™.

the mind #n ddes or piobure., It will be noted

Spencer {suprs) the word “susplelon® was used.

thing mueh legs

B ther “eispest? or Msugpleion” connotes son
than proof and both inport a sbate of nind to whith, of course,
the Dheglslature has mdded the pequirement of good cause. A good

Lven in Blackts Law Dictlonaryy 4th Bdney

damoriotion La that

£
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pe 1616 ~ Ma belief or opluion based on facts or eircumstances

\‘1‘3';

fwhioh do not amount to progft Govvmel, for Appellant e

&

on oceaslons to argue that they should, 18 accepted; auount to
prooi. The leglslature clesrly intended that & constable or

-

car wivkd zeb prowmpbly when sugpiolon srose becausse

sherwlage & suspected person could easily escape detectlon 1f the

ard Lo

word Youspestt 1s too nsrrowly construed snd without

3

read Antention

§

o test drivers Yeuspécted on reasonable groundst,

e

T must confess I am gulte unable to accept the arguments

put forward on behalf of Appellant on this ground, In wy Judgment

4b was a0t open to the leopyned Magl

i

Lebraty o hold pthbr than ageinst
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Appellant. he ascepted the sppumsnte »ut fopwared he would be

%

glesrly wrong. The copptable bad dnformation upbn whloh he could

comeluds thalt A # podgsty

gondltliong were nornel. The drivey adwiilad to a ]

& bhe soeldent,; over which he had guess be Llguor.
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Thile 1B &

Ly slophod, But 4t 1s
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eletwed that this pleture should be put to one side and that no

pable sonstible or tyafilc offidey should act upon 4t for

regsons whdek §owilill now deballis

bold by a awborigh

(2) ¢

pra the aceldent

unvsnal abopt ia < he best; of course,

asiadly ¢ d when an engrgeney arissg. How this ¢an

doubt on reasonable suaplolon

x,

Lrom the admltied facts aurroundl

i

conginption of aleolsl 4% s 00euld to dlosglioe.

{3} Appellantts car was stopped in e mannsr Mnot vnususl®,

gommant

4 om

mpre resscaably expect =

to avold o pedestrian. g v even be pomitive

lened of a fallure

wroper lookoud -« & net

CHEES .
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thrdondsd be whog)

chat susplelon, otherwise

v

Mpaperly baseds sbould bevone unressonihle becenss
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shoch appears o exlebs cavedles with 1t 1ts own

bl The blood best el wabes wugh of bhe
difileulty in disgdosmls between shock snd the effects

ol Bheohol,

4 combdnatlon of the abeve chnnoty in ny views popelbly throw even

., ¥ 5

8 reasonable doubt on susploion which oughby

person, avipe a8 a result of the obher pesitive factors. Thte

The mecond podnt teken ig that by reason of the proved

consumption of hrendy after the accident, and befove the Bpecimen



wag taken, bhe anslysis was not of a specimen of blood within
the meaning of Section 58 (1),  Two statutory provisions are

here rolevsnt.
(1) Bection 58 {(1)(a) which readsi~
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L bhetore snd alee alter he had

giubé.

ol

saotlon

Thile 4m @ FExatat

it is important to construe

Fie
Gl

to

dnstrument accordl

rules of construction,  The English Leglslabion has




gther dliferences when compared whith gur provisiong,

Bowever, be that as it may, Lord Norris of Borth-y-lest

gunsined

ab pe 1090, e 1t clear how Luporbant the words "havi

falanlinl? were.

slatlon s Sectld

suy 1

reath bests: - Section

oty el o amSY By
whyebion of ¥
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provides for the taldng of blood spedindns and For the
an fmporiant

1 alation, Thds

It woas ¢lesyly proved that the precedent steps ware

balken go thaby by resson of mub-section (F1) 41 my

.

pregused thety st the relevant tlee when Appellant was dedving

=
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gary ae had an excessive awpunt of aleghel in kis blood. I

(1){a) is to drive (or attenpt to drive)

s

offence under S¢

stion 5

while the blood aleobol level is ewcessive s ascertained by

Seotion & So the sole dlagudyy s inte the proviesions of

Seotion (provided, ef courssa, Section 584 had been observed).

Savbion (F)(a) sayve nobhiog wing consamed aleshol;, so

{;'

Sk

ary Aagulry inte the econsumptlon of alophol 4 otlons, When

ascorbained in acourdance with Sdchion B thal ascerial iR



conelugively the state of the blood alechol level gb the time

waen the alleged offence ig commllted. This means that there

ie no reoom to consbtrue the word Mwalle ln any way B0 a8

i

supoort Appellaniis Byvldenee od

aleohol bhe blme wh

ook phlace becanse the only
Lor

To/Seebliong 588 and 588, Yo be complie

the glate

. while)

ot tha 4

dedwing s

In view of submgechion (11) the word fwhile® in Section

58 (1){a) is ¢lear and unambiguous and does not permib any argument
i Lo when aloohol was congumeds T s pnmoved by clalws that vhis
construction may convict persons whoy in - all innodence, drink only
afber drdving Itds a mabbér; no doubty which was welghed

ainst other evils when the leglelabion was e¢nacted. This clainm

La vob very realistie Fipreb; some pntowsrd incident must have
acourred to draw the attention of the suthoribies before inguiries are

comented, Hemb,; unless there wes ground for muspsciing

conguaption before dyriving 1t ds diifisult bo see how the

yrovigions of Sechion B84 {1) will nod be an effechive shield.

Those whe dednk and drive and then dfink after thedy dydving hes

b bo be ¢apsht in the net.

besome Ly need o sympathy and oy
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The M fence! goesy Tee present cese 1y one ol bona

don of edditlionsl aleohol after dviving cessed, Iy

Juetice was likely to oveur the facts of the

auy wlscarrl
goge ean by fully danvassed 9n senbentan There 18 then anmple
power 1n the Uourt to aveld dnjustice. Thils 4s in angwer o

what dppellantlys Couwasel pul forwerd and is not o natier to be

considered on congrruction becsuse T find the words clesy and

o bl puou, Soms argunent wa baged on the olaiw thad the

relevant provisions were "unlimited as to time and elrcumstances®.

Phat is not go.  Sectlen BBA {1) is an angwer Lo the hypothomen

R

puh Torwsed oo bhds basls. Thd s

5

v adyvensed to show why the Learned

fuedng o secept the subplasion nade
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& case deépended solely on th

shosrvatlions

evidence of thy conktable ag
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