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JUDCMENT OF McMULLIN, J.

This is =n appesl from a judgment of H.XY.
Gilliand, Bsquire, gbipendiary Magistrate, givenm in the
Maglstratels Court at Auvckland in which he made an order, on
torms, ewtending the $lme for the meking of an applic&tion by
respondent ds &pplieant in the Court below for the debarminstion
of bher interest in the former matrimoniasl home. Although & decree
absolute in divorce has long since been made, I will, for
convenlence, refer to the psrties as "bhe husband® and tthe wife®,
The wife on the &nd September, 1971, applied for leave to bring
proceedings seeking en order under the Matrimonial Property Act
1968 ag to her interest in a former nmabrimonial home, This
application for leave was opposed by the husband but the learmed
Maglistrate granted Lleave to the wife., From that order the
husband now appeals.

The parties were married on 7th September,

1957, and lived together untll Znd May, 1964, when the wife left



£

the husbend and went to live with one, Costes, for whom she had
formed an afifection. $he hushand insbtituted proceedings for
divorce on the grounds of the wife's adultery wlth Coabtes and oun
Lst Cctober, 1964, obbtalned & decree nlsl which was made absolute
on lst Marchy 1965, At the time that the decree absolute was
made an order was wmsde giving the wife custody of the twe childre
of the merriage with access reserved bo the husband,

It was conbenmplated by the wife that she
would marry Costes when the decree absolute had been wmade but in
February 1985 Coaltes ﬁuddénly left her snd went to England., She
was then pregnant to him. When the baby was born she adopted it
oub. About bhe time of the making ol the decree absolute the
wife was advised by bher solicitor that she might be entitled to
make a claimunder the provisiens of the Matrimonlial Property
Act but, as she was then golng through a period ol emotional
disbtress, she was unable to face up to further legal proceedings
or o meet the expense of them snd, because she accepbed that
the situation in which she found herself was to s arge exbent
of ner own maklng, she made no claim about the time that the
decree absclube was mede for any share in the mabtrimonlsl home.

At that time the Matrimonial Property Act
imposed no bilme limitv dn which applicetions under the Act had %o
be brought, butl on 1&8th December, 1968, the Matrimonial Property
Smendment Act 1988 was passed. This Act came into force on
lst Junvary, 1969. gection 5 of the amendment enacted a new
provision to the principal fet, s.bA, which provided that such
gopdicatlions should be ﬁroughﬁ within twelve months after the
sealing of the decree absolule. There was, however, a saving
clause enacted, the relevant part of which was in these termsy

"(3) Hotwlthstending anything in subsection (&)
of this section, a Judge or the Magistrate's
Court, as the case may be, may extend the time
for meking an spplicabion, after hearing the
applicant and such other persouns having an
interest in the property that would be affected
by the order as the Judge or Magistrate thinks
necessary; and this power sbsll exbtend to cases
where the time for applying has already expired,

inecluding cases where it expired before the
commencement of this sectlon.®



It ds this saving clause that the wife Ilnvokes on the applicabtion
the subject of this appeal, In support of the applicabion the
wife svwore an affidavit in which she said that during her married
1ife she had made a contribution to the matrimonisl home of an
economic and domestic kind. If accepted, her affidavit would
establish thati-

(1) She gave $200 from her savings before marriage to the
husband for use as a deposit on th@kaection on which bhe matri-
kmanial home was subseguwenbtly buils. Ziltle to the section was
taken in the husband's name.

(2)  &he marked'in & clerical position for almost three years

of her married lifé with ﬁh@ bushand,. She used her earnings
within this period to purchase for the matrimonial home furnish-
ings costing approximately 775 in Valué, and she used some of
her sarnings for the runmimg and maintensnce of the home and for
the purchase of‘elothingyfor the children and the provision of
nursery furniture.

(3) fhe pald a deposit and made hire purchase p&yments on &

car purchﬁfed for their joint use and when this was sold the
proeeadsj&%@@ were used Yo purchase items for the honme.

(4)  The section on which the home was built had been owned by
the wif&'s grandf&ther‘aﬁﬁ was gsold to the husband at a price
which was less than its resl value., Thus there was & partlal
£1ft o the husband frowm the wife's relatives.

(B) fThe wife was a frugal housekeeper.

(6) Bhe had little monéy of her own when she left the matri-
monisl home end she took very little of the household equipment,
(7)  Bince the day that she left the husband has remsined in
occupation of bthe matrimonial nome. At that date there was en
equity in the home of approximately $4,000.

In his affidavit in opposition to the

moblon the husband said nothing concerning the wifels allegations
as to the extent of her contributions. His affidavit was directe

more %o the question of delay, but he asked that, 1f leave were
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granted Bo bring fthe spplieation, he might file a further
affidavit. It would be quite wrong, therefore, to mske any
final finding against the husband eon@erming‘th@ wifets allega-
tiong as bo the extent of h@r contributions and, if leave were
granted, the extent of her contributions would have to be
establiahéd in what might be an aves of serious disputbe.
© But the significance of the wifels claims

to Bhe present &ppli@&tidﬁ ig that the wife has put forwsrd bhe
extent of the contribution which she clalms Yo have made as
being & wmabter which is relevant to the exercise of the Courtls
discretlion on her spplication for lesve bo proceed out of time.
for the purpoges of debermining this appeal I propose to accept
what she says as to the extent of bher contribubtions as prima
facie corrvect, bubt I emphasise thobtno final determinatlon of this
matter can be made Gﬁ the present sppesal,

The husbend in his affidavit makes these
pointgg-
(1) That he has ab all times acknowledged his responsibility
to bhe wife and children snd haes pald maintenance for the
ehildren,
) That on the £4th September, 18970, he remarried. Hisg new
wife cvomes from Englend snd he pald her slr fare to come to this
covntry and still owes $150 in respect of 1%,
() Fhat he has no substantiasl assebs other than the house
property and that, had he known there was any risk of not being
able to share the former matrimonial howme with his new wife, he
would not heve coptemplated remarvying five yesrs after the
divorce. He also says thal he believes thet his new wife would
not have married him if there was any risk that he couvld nob
provide for her a heme in which %o live.

On th@ hearing of the aspplicablon the lesarn
ed Magistrate, having considered counsel's submissions, gave an
oral judgment. Bach counsel has made available o me & transcripd

of his note of whal bhe Magistrate said in the course of that
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Judgment, There 1s some variation but no real dispute belween
the two transcripbs and the points made hy the learned Maglstratbe
were as follows:

(a) He had an unfettered diseretion which he had Ho apply to
each caseon its own merits, |

{b) The Court in deciding the application had to de
sobstantial Justice and to haﬁ& regard ta‘what was Just and right
(e) The wife's affidavit made out & prima facle case of
substential conbributiony all matbers in issue bebtween the
pardlies would still be within the knowledge of the paritles, and,
if there had been any subsequent ilmprovements to the property

or other factors of signiflicance, account could be taken of These
in considering the substentive. spplicadion.

(d) There was no substential proof of prejudice egainst the
husband,

(e) The wife's reasons for the delay in brihgimg the spplica-
tion were 3omawh&t unusual. ‘

I was informed by both counsel thut so far
as their knowledge extends no formal judgment has yet been
delivered on applicsabions for leave to bring proceedings vnder
the Metrimonlal Property Act out of tiume. Both counssl were
agreed that the proper view to be tsken by an appellate courtd
in reviewlng the exercise of & discretlion is now gtabted in
Be 0. (1971) 2 A1l E,R.744. In that case Davies, L.J. discussed
some earlier dicta to $he effect that the discretion of a court
of rirst instance should not be 1lightly interfered with. It 1s
to be remembered, however, that the cases referred to by hinm
a8 belng cases in which these dieta were enuncialted were cases
concerning the custody Qf‘infantﬁ in vhich a court of first
instance would enjoy the advantzge ol seeing parénts and
children, In that kind of case there would undevstandably be a
reluctance to interfere with the discretionof bthe court of
first instence. In my view, putbting aside the peculiar context

of cases concerning the custody of infenbs in which s court
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o Tirst instance enjoys an sdvanbage ol seeing and hearing, bthe
true principle governing the review of the discrebion of a court
of first insbance in & wmabter such as the present appeal was Seﬁ
out by Denning, M,R. in Ward v, Jemes (1966) Q.B.273, 29543
(1965) 1 All B.R. B63, 870 (C) where he saids

B..eoedn what clrcumstances will bhe Courd
of Appesl inberfere wibth the discretlon of
the Judge? AL one time it was sald that it
would interfere only 1f he had gone wrong
in prineiple; bubt since fvans Y. Bartlam
that idea has been exploded, Ihe true
proposition wes steted by Lord Wright in
Charles Osenton & Co, v. Jobnston., Ihis
court can, and will, interfere if it ls
gablzsfied thot the judge was wrong. Thus
4% will interfere 18 1% cen sée that the
judge has given no welght (or ne suffilcient
weight) to those corglderations which cught
to have welghed with him,®

Davies, L.J. subscribed to this same approach in Re 0, (supra)
when he sald ab p.748 (g)s

in wy considered oplnion the law now is bhat,
if an sppellate court is sablsiied thalt the
declgion of the courk below is wrong, it is
its duty bo sey so and to act sccordingly.
This applies whebher the appesl 1s an Inter-
locutory or & finsl appesl, whebber 1t ls ap
appeal {rom Justices 0 a Chancery Judge or
from Justices to a Divisional Couri of the
Divoree Division.,  8very court has a duby fo
de its best to arpive at a proper snd just
decldion,  And if an appellabe court is sabis-
fled bhat bhe decision of the court below is
improper, wnjust or wrong; then the decision
must be seb aslde, M

In support of his submispsion That the learn
Hoglstrabe wrongly exercised his discrebion in the wifels favour,
Mr, Gould basz submitied:
(1) Ihat he falled to glve sufficlent welght to the evidence
digclesed in bhe affidavit of Hhe husband.

2) That he failed to find thab the affidavit of the wife fail
ed to disclose any sufiiclent reason for the delay in making
application Lo the Court;

(3) Fhat he falled fo place the onug of proof on the wile to

bhe exbent required by the Leglslature.
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In developing these submissions Mr. Gould
has referred to the decisions wnder s.,9 of the Family Protection
Act 1955 as furnishing = gulde %o the way in which the discretion
of the Court ought to be emercised on applications under g.54 of
the Mabrimonisl Property Amendment Act. I 3ccept that there is
a marked similarity in the wording of the two sections and that
each of the statutes is concerned with the division of property.
But the anslogy cannob be taken too far, as Mp, Gouvld accepts,
because in cases under the Family Protection idct the Court is
concerned with an enquiry into breach of moral duty, whereas in
cases under the Matrimonial Properbty 4ct the immoralibty of an
errant wife is not & bar Yo the making of a elaim. In some of
the cases under the Family Probdection Act leave to bring proceed-
ings out of time has been refused on the basis that the explana-
tion given for the delay is not sufficlently compelling or
becsuse the delay has been altogether too long. Thus, in Newman
vs _Hewman (1927) N.Z.L.R.418, the length of time was obviously a
factor which would have influenced the Court to refuse the \
application for exbension had it not been able to deal wilth the
matter on the merits. Again, in Sheehan ¥. Public lrustee (1930)

oo ¥

HeZeLisRol the length of delay welghed heavily with the Court in
refusing leave., In In_re Streng. deceased (19628) H.Z,L.R.478
the length of delasy snd fhe inadequacy of explanation for 1t were
facbors whieh weighed wibh the Court in refusimg the application.
But sight must not be lest, nor was it lost in the cases Lo
which 1 have just referred, of the fact that in all cases the
enquiry made wust be as to whether 1t is Just to grant bhe spplic
tion, the length of the delay and the adequacy of the eiplanstion
for it belng only two of the yardsticks, albeilt importent ones,
in the light of which the more fundamental question is %o be
answered., Another and equally importent matter bearing on the
determination of whether 1t is Just that leave should be given
is the merits of the applicant's case. Thus, in Newmen v, Newman
(supra) it is apparent that the merits of the applicant!s case

were so poor that the subsbantive appliceblon for further provis
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ion could be declined wibhout & decision being requirﬁ& on the
application for leave to proceed oub of time. In Sheehan ¥,
Bublic Trustee (supra), Kennedy, J. at p.9 said that at the
highest bthe plalnbiff's affidavit left the woral duly under the
circumstances in doubt; and In_re Strapng (supra) at p.477
Hasglam, J. sald that plaintiff's claim was so unsabisfying that
she had not convinced him th&t’there was prime facie any morsl
claim on heppart on the bounty of the deceased,

That the real guestion to be declded ly
the Court on an spplicstion of this kind is whebher it is just
to grant ledave is clear from the judgment of McCarthy, J. in
r, MeGregor & or. v. Besbtie (1960) N.Z,L.R.220
at p.&3L where the learned Judge sald;-

& o0

io_re McG

"Included in the matters to be consildered
in 2 case such as thils, where there is a
considerable period of time bebween the
deabh of the testator and the lodging of
the elaim, with all the uncertaintiles and
difficultles of proof which such a lapse
of time necessarily involves, is the
gquestion of the strength of the plaintiffils
alleged moral right te provision as it
existed st the date of testatorts death,
The more manifest it is bhab there was
breach of duly, the more inclined the court
will be to grant leave even though the
delay be lengthy,

In the present case the delay in bringing
the applicationis a long one but the operative delay has only
been since the lst January, 1969, when the time limit wasg imposed
by the Legislature, Up to that date the wife could have brought
her application as of right. She says that she was vnaware of
the legislative change and she may well have been under the
lmpression that she was free to bring the spplication at any time

I am of the opinion that the justice of
this application and the subsequent appeal lies between considera
tion of the positions of the husband and wife if the application
is granted or refused. If the application is granted the husband
will suffer a seb back to his expectations in that, having enter-
ed imbto a marriage upon which he says that neitherhe nor his

second wife would have embarked if he had entergtained any doubt
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that the ownership of the matrimonial home was at risk, he will
face the posgibllity that the equity in that home, whieh he
thought to be entiraly his own, may be diminished by & declaratio
that his first wife is entltled to an interest in it. But, if
the present application is refused, bthen the respondent wife will
be obliged to farf@it‘whmt“may well be’&stablish@d to be gulte
considersble contributlions which have been in part the means of
enebling the husband to scguire the equity - ln the home which he
at present holds in his name, While there are considerations
gperating each way, I am of the opinion on & considerationof

the case that it wouldbe just to glve leave to the wife to bring
her application. To refuse it would be to allow the husband to
retain the benefit of his present enjoymeat of the whole
property which only the limitation period at present preserves
for him.

It follows from what I heve said that I do
not think that the learned Magistrate in granting leave can be
sald to have reached & declision which was dmproper, unjust or
wrong, snd accordingly one that should be set aside,

I note that the substentive applicabion
whiech the wife proposes‘ﬁo file seeks an order that she be
entitled to a share or interest in the former matrimonial home.
She does not specifically ask for any order that it be sold, but
the Magistrate before whom this substantive applicstion is heard
may, Lf the wife obbtains on bhe merits a declaration that she is
entitled to an interest in the home, think it appropriate that
the home should mot be sold, in the mear future at any rate, to
enable her to be paid oub sny shsre to which she might be held
to be entitled,

The appeal is dismissed. There wgll be
an order that the husbend pay to the wilfe for costs the sum of

$40.
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