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aware that her husband was inbtending to ge

her the pls

Then there i & short mention of personal clrcoumstances:

YThe defendapt John Firth is » werrled man aged

Lo years,

e employed as & factory mansger and has nob previcously
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0f course the latter rewark is unguestionable, there is no

guestion about that,

¥Now Appellant frankly stated that he was well av

of the wnlawlul nature of hils acts. I am informed, and a

that the quantity was spall and that 1t was enough to make

agproximately thirty clipareties. The two cherges ariss [

the one eplscde in thatl, as stated already, he had earlier

grown

the police intervened, The Nsreotics Act of 1865 1s

suppressing the lmportation, sxporitation, manufacture, sal

distribution, vse and possgession of narcobics. Whet cons

a narcotic s aﬁt&m@e ig defdined in the flrst schedule. W
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(I uge
of it}

a well known bterm there to gilve s mors general de

and other well Znown drug producing plants, Fow t

schedule which defines & narcoble substance contalns all &k

narcotbic
of the mildest ligted - pert
does not come under (Lo use @& common term

what

ree thet it is a marcotic drug, However, no such e

substances, It dis proper to say that cannabls i

it is b haroful -

called "herd drugsh,

of cannabis ls hormful and should

srohlbited,

AV

5

thilss

vare

{;f}mg{)

rom

the plauts and had btaken them into hils possessilon wvhen

titutes

hat

t

m poppy"

seription

he first

NownH

g one

and
to-day’

that

GO not

en't



o,

was put forward in this cese, no argument th

the drug cught
not to be included in the Aot, although, quite rightly, its
place as a dangerous or potentially dengerous substence requiring
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1lant. Phis isg

control wags accepted by Counsel for the

important in considering the range of penalties provided.

Ihe relevant section is Section B, and at the expense
of repesting what I have already sald, it covers under the
general head of "dealing® those matters which have Jjust been
listed, namely, the importaticn, exportation, production,
manufacture, distribution, selling, supplying or administering
of narcotics. = Pub-section (1)(d) of Section § also includes
possession, but only where such pussession ls for the purposes
of sale or other dealing with a second or more persons. For

this wide range of marcotics and association with them punishment

[
s

provided ag followsge

"Sub-section (2) Every person who contravenes sub-section
(1) of this section commits sn oifence
against this Aot and is liable on
conviction on indictment to imprisconment
for a term not exceseding fourlteen yes:

For all other offences sgainst thée Act the penalty is

imprisonment not exceeding three months or & fine nol sxceed
§$400, or both.

By sub-section (3) of fection B it is provided in
respect of all offences, with one exception which I needshmlist

touch upon, that the Judge or Maglstrate shall impose a sentence

particular circumstances of the offence or of the offender, he
is of the copinion that the offender should not be imprisoned.
The excepltion ls the cultivation of any prohiblted plant.

Sueh a directlon does not spply unless the culiivation 1s so

clrecumstanced that 1t indicates an intention to deal with and
so involve others in any narcotic set out in sub-section (1)(d).
Thus the direction to imprison doeg not apply to the conviction

now under appeal. I am speaking, of course, of the conviction



on culbivation. In sentencing Appellant the learned Mapistrate
twice made reference to the maximum sentence of fourteen years

ind drew abtentlon to the fact that it had sarller also been
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npentioned by the learned Magistrate when the plea was taken,
There appears, therefore, to be Three references to the maxlmum

ment when

sentence, btwo of those appearing in a short jud
gentence was impossd, & mazlmun sentence has noe relevance
except for the worst type of offence.  No authority 1s needed
for that, The reference to fourteen years' luprisorment was
preceded by a statement that Appellant had ascted deliberately,
nowing fully the penslty. This information was said to coune
from th@k@&lic@ summary and the Probatlon Cificerts repori.

I cannot find aoything to support the cleim that the Appellant
knew the pensaliy. It 48 plain, of course, he acted -~ i one
may pub Lt that way - deliberately knowing bthat he vas breaking
the law, but the reference Lo the penalty, so 1t seenms bto ne,
which is & matter that has taken quite & largs part in the
sentencing here, has nothing to support 1t. The two paragraphs
which can be the only source of any statement like that appear
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on page 5 of the Probation 0fficer's report. He says this:

" However he admibted that he was well avare
of the unlawful nature of his own actions
in growing the plant, "

And then later ong-

¥ Uniike many users of this particular nsreotic,
Firth did not attempt to argue about the
inclusion of this particular drug in the
provisions of the Act. He was, he says, well
aware of the pnlawful nature of his asctions. "

It ig impossible to ascertein what penalty was there
referred to by the learned Magistrate, and it was at least
unfortunate that it was coupled with & reference to fourteen

o

years! imprisonment. When the term of silx months was dlscussed,
I am asgured by Counsel that reference wss mede to Section 48 (&)
of the Criminal Justice Amendment Act of 1067. Ihis provides

for restrictions on luprisonment for terms of less than six



monthe, Its teruns do not appear to have besn referred to on
sentence, although the minimum prescribed by Section 48 (a)

mposad,. Bo, to

P

appears to be in fact the sentence which was

]

the extent that bthat plece of leglslation may have been in the
mind of the learned Magistrate, 1t was not examined in the 1light

of its terus.

The learped Magistrate then went on and ended his
remarks by stating with good behavicur the term of imprisonuent
can be substantially reduced. This, it appears, refers to
Section 31 of the Penal Institutions Act of 1854, Under thatl
Act the Minister - which mesans the Niniéﬁ&r of Justice - may
grant remission up to one-quarter of any sentence for good
conduct apd industry. There is clear authority thatl such a
remission, which must be earned and may not apply, cannot be
btaken into account in fixing & period of lmprisonment and is

.

entirely lrrelevant to the fixing of the term of imprisonment.

The good sense and Jjustice of this is readlily seen if advertied

to.

What I have already stated seems to me to be good
ground for reviewing afresh the penalties Imposed. Insufficlient
consideration wag glven to the gquestion of whether or not some
form of punishment other bthan terms of lmprisconment of six months
and one month ought to be imposed. The statute was read as if

~

it necessarily reguived a term of luoprisonment because il set
out a high wmaximum or at least it seeuned to be lmplied that

imprisonment must wsually follow, But the scope of the d

of moral turplbude covered by Section 5 was, In ay

ovearlooked, The comparative dangers and effects of various

substances prohibited was also not sufficlently verted To.

This was & swall gquantity for personal use and probably the

least harmful of the controlled substances. Lopellant grew 1Lt
instesd of dbing what is normally done - purchasing it from those

persons who are usually called "pushers® or from someone who

happened to get a supply from s Ypusher®, If he had bought a



similer guantity the only offence he would have committed, of

course,; would have been one of possession, and that carries a

maxinum of three months, Neverthelegs cultivetion ls an

additional and guite an Iwportant and serlous offence

be taken into account in fixing & penalty in this case,

This was a first offender whose characiter was good,

lace in an established

and about ho ta

(&)

He ig young

business of a substantlal nature. fle appears Lo be and has

been entirely responsible except for s¢ offences, in saying
that T do not overicok his sdmission of some earller use of this
substance, In my judgment, in the clrcoumstances of this case,
a monebtary pensalty will be a suffilcient punishment and should

effectively deter Appellant. The case is not one in which an

example should be set to deltey others. There is no evidence
that 2 penalty as & deterrent to others 1s appropriate for this
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~when it iz for the purpose of dealing

I am thevelors, thualt Appellant has bro
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within Section 121 (3) of the Summary Proceedings Act, 1957,

The sentence of six months and one monthls inprisonment
will be guashed. Appeliant will be fined in the sum of $B00 for

the offence of cultivating a prohibited plant. Llant will be

convicted a

G discharged in respect of charge of

taken into sccount that matter when

I have in respsct of thatl

fixing the eanrlier penslty. He prosecution

wmy have

in the sum of %25, together with such disbursements

in either court in both

been ineurre



dishorsenents to be fixed by the Registrar. I allow two months

for payment.
Appeal allowed aceordingly and terms of lworisonment
are gquashed and fines in bterms of what I have stated substituted

therefor.

Solicitors:
Stace, Hammond, Grace & B ishop, Hamilton, for Appeliant.

Crown Soliecitor, Hamilton, for Respondent.



