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&ai%@%g@@m, ﬁ&im ﬁwmc@%&aw
Delendant
Hearing: 19 Decenber 1972

Gounmel: Mibtchell for defendant in supnert
Wrlght for plainbidt to vopose

Judgment: <K& . e 23T

HESIRVED JUDGMENT O yHITn 9

Tils 45 o motion, pursuant o leave reserved, for non=
sult oy Judement notwlthetandlng the verdict of the Jury.

The pround of the gpylication for vopssuilt or dudepent was

that there was no ovidence op insufficient evidence to support

o findlng of segllzence on the part of the defendante  Allere

natively, the defendant has moved for-a new triasl on the
ground that the flndiney of negiigence on the part of the
defendent was drolnet the welphloof the evidence,
The general dadies, on vhich Couvnsel were agreed; and
the suswers ol the Jury wereas follows:
(1) Was the defendant neglipent in a manner causing
procontelouting o She sechdenn?
Avigwers - Yog,
(2 1% the answer to Tesue Now 1 is "Yes", assess
the demacen,
(1) Special: $1, 384,00
A2} Gensaral: #4,800.00
{3} 1L the snswer to Issue o, 1 is "Wes", was the

w%@iﬁtmff him&wli nepligent dn e manner causing or
ammiyibuﬁmn% to othe amriﬁ@n@?

Inewers Ton.

(4) Tf the answers to Issues Nos 1 and 3 are both
'Tes', by what percentage is it just and equitable
that the pladntifi's damages should be reduced, having
rwwﬁgm %@ his @}&ww in the responeibility for the
aceldenty :

Apmwers 7L, M



There was ne application for Judgment or non-sult
at the close of the plaintiff’s case, My, Mitchell slmply
gpened hig case apd culled evidence ag, of course; he was
entitled to do. The eame must now be consgldered having
regard o all the evidence and a general veprdict that the
defendsnt was nepligent rather than one specifying the

respeet o respects dn which the Jury considered the deée

fendant neglizents. Abhovgh this nakes the tagk of the
defendant a A fficult one the state of the evidence was
gueh that I have congldered 1t necessary to . carry oubt a
detalled review of 1t Tn doing s ¥ have had the advantse
sge of congldering the careful submissions of Counsel and
my mumplngeuy on matters of Tact asg they were in my nind
at the trisl.

Lonumber ol gases were ¢ited bub the priveiples o be

applied are stated dn Jenmen ve Hall (1961) N.Z.L.R. 800,

In-that ¢ase, where a pedestrian emerged from between pavked
gars and into the path of the defendant's cary the majoriiy
of the Gourt (Urespon Pe and Nelregor J.)0 delfined the ro-
vielng function of the Gourt of fppeal. In regtabiog the
prineleles Leld down by the highest Jourtg it vas sald that
the appelliate “tribunal cannet subetitule ils finding for
that of the dury but hag the duby of conslderiag whether
there ves sy evidencge Lo support the verdiocl. There way
be cases, 1t was pointed out, where there was some evidence

Though not enough propérly to be acted upon by a Jury; the
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well donown test belng vhether, viewlng all the evidence,

the verdict wis cm@Awﬁieh Ponsonable nen wnd women might

have cong Lo In thet vase the @@@Qifiﬁ atlegations of
neglisenes on the pert of bolh &@f@ﬂ&éﬁ% and plaintiff were
put to the Jury. Tuo-out of seven allepabions, nemely,
oxcessive gpeed dn travelling a2t 27 m.p.hey and failing

to pags behind the plaintifi,; were answersd in the plaintiffts
favours ALL the edlepabtions mede &@&iﬁ%ﬁ the plaintitf

were found esbablished and the plaintiffts share in the
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veppouslbility for the scoldent wap assesged at 55 per
centa

In. the present case the plaintiffts-allegations of
neglloence wopes '

(a) Pailing to keep a propsr look-dub. .

(b) Travelline at a speed which was gxcessive in

the civeungtances,

{¢) Pedling - bo stopy steer cleay or otherwise avold

the plalntitfs

(4} ¥Pailing to take suffieient steps to waran the

pladntifd of the approach of the delendmntls var,

Tese allsgibions weres denied by the defendant who
I the alternative defence alleged sontrilutory negligence
v othe following respeches

{(a) Failing to remain as nesy as practicsble te the

edpe of the voad contrery to Regulation 89 of the

Traffic Regulations 1956,

(o) Fedldng do the olvoumstanees prevelling to keep

himeelf dn aoposibion of safety snd elear of motor

yehicles welng the highway.

e Proceading out on to the highway snd ifnto the

Thoe of bravel of the plaintliifts wotor vendcle at

o blwe when the defendentts wmoltor vehicle wan 80

slose g bo beunsble to slops

(8) Pailing to keep a proper lockonts

(o) Protcesding on by the highway vwhen the defendantts

moter vehicle was spproaching and/or remaining on

the hichway opr adjegent thereto while under the ine
Tloenee of Antexiceabing Ligquors

$6,000400 was clained for general damapes plus $1,384.00
special domages, which were agread, The plaintdlfl suffered
soncussion wilth relrograde smnesia and fractures of both
bonag of the Jower lems He-hod nade o ogood recovery but
e 1@%& with sdme stiffoese and weakness dn the leg which
THe grihopsgdic speciallet congidered was & pérmanent dise

ability..
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In reviewing the facts 1 propose bto dyew parbicvnlsr
attention to the evidence affecting the indtial issues,

The plalnti i who at the dabe ol the acoldent was
@mpimy@ﬁ st the South Ctage Froeewing YWorks &b ﬁ%l&luthﬁ
had spent s Saturdoy in May 1969 dn Wilten wheve his parenis
Tlved.  Aptordlag bo bis- evidence he played f&@%bﬁﬁl in
the gfternbon afber which he had sowms besrs with bis friends.
Then ke had & gmeal ol & Lea-pooy and at aboub 950 mel
fetends bo drdve back B0 Balelutha, Him fetends visited
& hobel while he o vesained dun the ear because he wag then
i Howavery hig friends bought him two bottles of beer
ag he had requested. - On the way home they stopped ab
Btiyiing vhore the wladn bl e frisnds went 1o o party.
The pladntiff went to the house where the party was but
left almost at once to vislt a Mrs Willlsws, & friend living
AvcBeiveling, He ronohed there ab 2boul 1005 and found

aomall perty dn propresn. . He contributed him two botlles

£

s

of Heay snd sadd that b that stepe Uhere wos only about
pae and g halld bobbles of Peer Llalt st thel perly. He
mhayed Shere wnbil wbout nidnleht or somevhat later and
Yhen Ledt bo wall o beldlnthiee  Asked sboubl the westher
gundd bidns be seid Lt was "alrly suln but aoslight nlsty,
“In grosssexaniviation hb repeated this and when asked

4

whether 40 woo deisaling sald, "N Jush owdebye & Light
2 3 ; ¢

%

o

riof river nist.®  However, when asked

i

mdely radn. A m
abgut the road he said L4 wee Ygulbe dryh, Arked aboul

i odothing he sald he thought 1t woudd be 2ll right wilth
Iipght elothen on, . He said he was dressed ln light trousers
and a light eelovred jerdey. Asked dbout bhelng seen in

the prévailing weather conditions he seldy, " didntt think
they were. thal bads” - The pleintiff sgreed that he would
be perfectly sale on the verge bul commented, "Falrly hard
onothe fesl oand had osolt oshoes on',  Laber he bedd he
Cthoewepht be had Ymoctasdag' on. He was w&lkin@ on & highe

way punning perallel to the main route.  The roadway with



whielh wé areccincerned wag straight with sobe undulations
o dips, tar sealed with verges of metal and grass with
yariations aleng 1% The plainti?? seld he walked for
Bohw 400 yarda on o the deft hand slide of the roadway and
then crossed Lo the pipht hand side bagause there was &
hedpe on the Jelt and 4t was fairly olear-on the right hand
sldes Popw thab tlne he remenbered nebhlng wntil he ree
gained counclonsngse in hospital,  He spaid-that the Jasd
thing he reudmbered - was that there wae nothing doming in
eliher ﬁ&@@é%imm,aﬁ& hehad no recollection of hearing a
apter before the aceldenls The plaintlf? sald that his
Slest Anlorpation ctncernidg the ageident came from the
defendant who called on him in hospital on the Sunday and
gave him his watche o Later in the wesk the defendant c¢alled
agaln when the pladntiis was sble o tallk to hime  He ree
Ferved to the sonversation ss follows v his evidences

Wihet did hé gay to you? He asked 11 1 eceuld remember
what happenseds Tosald T ebyldan¥t venenber anyihing.
Did he oy enything else?  He meled 4 T teipped.
S8y gnythive else? . He madd 1T just sevmed Lo come
from nowhere." ‘
Later the plaintiid refevred to o comment oF the defendunt
as follows:
e, cHumphedles nalte any Tupther compents o you?  Ho.
Only about wheresbouts 1t had happened,
Hive any indication of vhere impact occurred? He
did omentlon that lupaet was on front end 1 went ovey
bonnet ¢f the cap,
Deseyibe I dn any wmore detaily Woooduetooaid T owent
over and landed on side of road in the grass. TLeft
hend wide of ro&d I think. I think he said thaty,
My, Williame geve evidence, saying that the plaintiff
was Moquite sober’ when he left starting to walk to Balelutha.
Agked about the weather thab night he said, "Harly in the
pight it wae fines I think after 10 o'elock that night a
river for or mist which duite often develops in this area.
It cen heve a dampening effect, depends on how severe - it

may be in banks',
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The defendent and his wife gove svidencds They had
haegn gt oo twenbty-=fivat blethday peety dn Saloluths snd
wore-on thelr way howe Lo Failtengatia sl ospproxinetely 1 a.n.
o -Bunday merning 250k May, when the dooldent peourred.
Leter thab day the delendeant reporisd the acgeldent at the
Balelotha Pelive Stations The Tollowing entrect from-his

ahabement de waelyl s bis wocount of the aceidents

e

teeslt wae dvlweling ot the time, and Bhe wlyers on oy
par were workling wells My windscreen wag clear.
saiong the pert of the rosd known an the

s

Stiridos strelpghi; spprosching Stivling fteelf, I

aboit 45«50 nepihe  When I was about
fawmy T ooadght a glinmpee of o pnon stands

I ws

was only polng
Wailaoels pig

]

1 oedee of the rosdway. I s nob

& i LA
g on ny Vi g

sare whether hé Yoo wallkling towards Heltengihta op
shandlag sbilly Ioeased my foub off wy acsslerator
Just-bhefore I owom going o pasge him, The next thing
Ne seensd to Jubp rhghlt bet fn front oof nyocar with
his arme oubtspread, 1 never had sny time to swerve
b aveld himy but braked imm@ﬁi&%@lys He hit the
front left hand part of my cary @nd was knocked into
g, 1T stopped straight awayy snd went

s i . vig v
the prass vey

hask.

ewsaaln By opbaion the caume of the aocident was the
fact that this chap Jumped out right dn front of ne,
amd T odddudt bave s change of swerving o avold hime
Lodenth Boowowhethey he wes trying to Ylag e down

and- hiteh & vide or o nohl,

“rce. there was Ya Little

Hoeprding bo the dedendentte wvid
drhealeY and b bed his-vivers operating sod his lehbs

o Tull heem. o Wheno b Fireh say the plalatid? the defende

aut sald he was ob the grevel vérge. The defendatits

resetlon was Lo glacken apéed by "easing his foot off the
acgeleratorts The plaintiff "seemed to Jump or stumble
ort in front' of the defendantle care  He then applied

the brake havd but sould not aveld the plalntiff who was
about a chaln in Tront of him at thal stage. The lupgct

wae - helween the left

wWhiiiebht and centes of the bonnet
aud Ehe pladnbier wiy thiown over the bhénueh, After plops

ping the par the defendant said he found the pleintiff on
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The deft hand Verpe Yaboub 2 ofest? bhebind bhils veblele,
Aooordiug to the defendent and hig wife ithe plalatl s
wasg-able to give his pame, ssy that his leg was sore and
that he was Headlug oy the Freeping Voris, They also
sbated that the pladnli Tt sedd he was Wipuak, o In ¢ronge
eraminailon the defendent was sshed o number ol questlons
about tHe wemther gondlions including guestions aboul

that Piver miet tended gonetines

Spiver misbh, He

s on the veoad. Followlapg theose yuastliouns

o lie in bay
the following guestiong and anewery ale recurded:
heeall misty ér debeeling?. T4 was drizgelivg becbuse
T hsd oy windacreen wipers polng.
Burs ot wmlaty? Seott nlataken when he wmeld 4%

wag miety? o TemEisees

It was put to the defendant later in orosd w@m@mim@ﬁimﬁ
that I4 4% was nlety that wight sccount for his appearing

Hio gome frow nowhere? - The defendant's answer was, "He

datt gpyesr Lo cowd frow newhers. 1 gaW him thers and

then he dumped out-dn front of we, stunbled or vhatever

i

Ak e The ¢rospeesarination regavding the defendantls
getions after seeing the plaintiff included the following

pasgage of svldenne

-

&

Wniie pur treeked Ana streilght 1lne? Yan, ﬁh@m

a [ I

vow say Moe Seubtojuny o sthuble dnoreadway you
gadd he was shout? Clyprowimately a chaln awsy from
mans  Apmrordiastelye - You pgree thel point of dupsct
on front ol vour ey owas &p@wdximﬁﬁaly Zofeet dn
from -Left hand aide? Ve Bad your ger boen 2
Feol to wight youw sgree dn all probebility lupact
would have been avelded? Yeme - But I probably
wobld have been over the white line. No traffic
coming -dn opposite divection? - Nob thab Tioan Foe
cally no. . Mr. Scott appeared to wtumble or jump
dute yoadway? . Yes, Aesuwming you ere in & motor
wehicle at thie moment 1 presume, correct me P A ¢

&

- wrong, that Mreo 8cott appeared to stagpey ont
or-bamp eut dn dvent of yovu, was pleked up in front

ot @&x$ over honnet and deposlled on edpe of road?
Vam,



]
s

The defendsnt sald agaln in cross-szeninstion that when
he firet saw the plalatiff at the side of the road he 414
not brake but Yslacked off" speed.

The defendantis wife's evidence confirmed in general
what the defendant said, She was crossesnamined congsine
ing the evidence of whal the plaintiff sadd after the
aceident, fhe confirmed the defendant®s evidenge and
addad, "I think you sghould redlize thal when he wes saying
he was dronk and tallking sbeut his leg people vwho stopped
1n the car weve slsp theres”  iAnd to me she sald she could
tallk to the plafndiff Yguite reasonsbly®,  Hegarding the
weather she ssld there waes o "Light drizzle. Asked
whether there was a viver fog she suswersd, "Not that I
vemenber’, The car she sald had twoe windscresen wipers
which were operating and asked aboul the visdibility she
sald it was "falrly clear! and thet she chuld see the roade
way ahesd Yelearly®, Her estimate of the speed of the car
was 45 wepelie Goming to the movements of the pl&im%iff
she mald:

Tow gald vouw werée looking shead - whabt were yvou able
to seet  Hothing st all, The road was clear.

What happened then? Then Mr. Scotbt one minute he
wasn't there and (perhaps a second) and then he was,
He was there?  Hipht out in frout of ne. Yhen you
first saw My Beott was he dn line ol travel of your
car?  Tes he was, How far out from edpe bar seal
would that be? - 0Oh I donlt know, perhaps 6 feet.
Yhen you Tirst saw Mr. Bcott in the road in this
pogitlon tell Jury vhich way he was Facing? He

wag facing the car, Tell Jury something sbout his
sltonge = the way you stand? He had hle arms up in
silr (demonstrates with arms above head).  Something
else sblck in your mewmory aboub him? NHeo. Clothing?
His pante, first thing I think T saw was his two
Lege. Boy anyihing sbout colour? - They were white.
Apything happen at the incldent you observed?  That
was when my husband put the brake on and I was thrown,
T dontt huoow whether 1t was forward or to the side.

I ‘seresmed, Beat belts dn cart o, When you
Tirat sew Mr. Scott on the rosd shead of the car
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would there be in your view time to stopt No I
don't think s0. ﬁ% was right in front of us,

There wasn'l any tione to slop. DEd the ear respond
to bralting? o Yese  What happened then¥  He fell

over the bonnet and fell off the right hand side.
Thie 1eft hand slde of the car, ['n sorry',

In cross=sxamination Mrs. Hunphries was ashked about the
weather conditions and sald she was certaln 1t was "drizzling®
and "not wistyY. Later in crosseexsmination the following
gquistions and anzwers are recorded:

W mtraight roadd o Yes, Agree with me that 1f it
was wisty 1t oeould ascount for Mr. Heoti pob being
seen by yourself until apparently he was dn front of
gar a short digtante shead of yout Ho I dont't lknow
I would agres. Parhaps it was mnlsty. The car
fadrly heéeavily damaped in front? Yes, When it
does geb misty youw cantt see much ab all, 11 getls
really really misty and wou can't ges al all - you
have to crawl at about 10 MePehie Wot misty that
night? Mo T odontt thislk 4t was. Not like that,
no At wasmnt L,

Asked about making a statement to the police she recalled
bedng dnterviewsd bub not signing 2 stabewent. Ta fact
she had slgned a statement on § July 1969 at the Kaitangata
Police Station, which she had no doubt forgotten and which
was produced.  In E0 she had sald, "My husband was not
drdving fast st the tine becauge the weather was misty and
visibility wes not good’, In re-ewvsuination she was asked
whether there was any difference in her nind "between a
migh and a driszle’, o Her answer was:

Mhere Ls-a fog which comes off river and it im very
very thiek, T eall that fog. VYou eall that local
phenomanon fopg?  Yes. Reference o "mlst' vefers
b something else?  I0 wasn't to the fog. T really
don't remenber being miasty, it wasn't that fog,.

Wan 1t affecting your vielbility as passenger in car?
Ho.n
The remainder of Mrae. Hunphries? stabement asg to what
happened was conplistent with the evideéence she gave at the

hearing.
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Toe eredidility of the yitnesses snd the welzht to
e given tvo thely evidence were matiers for the Jury.
It te proper thet I should say,; however; that both the
delendant and bhis vwife dppressed me as truthiul and fadr
fERa BT T owould alse have ascoepbed the evidence of
the pladntifd regavding fls novenents up to the polat of
time at which ke said he had no memory of what happened.
Hoving vevieved the evidence 1t lg necesssry bo erxanine
sach gdlepation of pegligence by the plaintdft againgt the
defendant and by the ﬁ@f@mﬁamt against the pladntifd, In
Jensen's cage a glnilar examination was found to throw
Iight on the ploeture 0F the aceident which nveseuted Ltself
o the Juoy. Sinilarly, but to a lesser degree vhere
there is a general verdict, I consider that the answers
af the Jury to the issues ave of agsistance in the present
LEERe In the cope of p gongral vérdiet I think 1t is
fmportant bo bear dn wind what Slesyy J. mald in Jensen's
casey at ps B4y that "a jJury wey be saiisfisd that there

wan neglligence in some prespect within the aveda of the

allegntions wade bub at-the sane tine find Gi8iculty dn
assigning that negllipence with the specilise parilioularity
whare the formulation of & series of ouestlong reguives
of them," A4 safe gtarting point iz the finding of 75
par el eonbribubiens ket iz s clgar dndipation of
bilosmeworthy causative neplipence on the part of the pladne-
BLETe  Th shwwswithout dny possible doubbt that the Jury
must have accepted the evidence of the defendent and his
wife, &t Teast 10 the sxbent that the plalatilfyd poved out
on to the roadway into the path of the defendantts car

i,

withoulb waring. - I% i ngt that background that I

mumt g0 er 1t was open to the jury on the evidencge
Yo Biod the defendent pepllgent.  In wy opinlés the fourth

adtepetiow can be didnlesed st once du bthose elrveunsbonoen.

ITvwen not sugpested that the defendant shbild heve sounded

the Homg, The evidence vae thob the delendentts sy was
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travellineg with 4ts headlights on fuUll beaw vp o stealght
rornd, It 4s the svidence as to the defendantis lookoutl,
gpeed and astlons vien be saw the Pledintill that have o
be-exagined to decide whether iﬁ any reopect the Jury might
piroperly find that the defendant had falled Yo -exercise the
care of the ordinary careful moborist dn the elrcunstences,

Congldering a proper lookeout, the evidence of the
pladntli? was thal he had ordpsed the poad snd had been
walleivg on the verge onothe left slde of the roadway along
whdeh the defendant waes driving,. Thus hileg evidence supports
the evidenge of the deferndant that his fireb view 6 the
oladntifF wait on YhHe verEe. This is not a case like lLopes
v, Taylor (1970) 4k AJwd.R. 412 where the plaintiff, a
pedestrian, remembered nothing as in the present case, but
the deferidant thers had ﬂwﬁ‘ﬁﬁﬁm the plaintiff vy Lo the
time she struck his windscreen In an illuminated area of
roadway. Besring dn wind thatl @ dedver of nowmoter car ls
Tooking 8t the voadyey abhesnd within the bean of His headw
Iights T am mmﬂigfiwﬁ that there was no evidence in the
prosent case Lhav the defendant failled to keep a proper
Aovk=outs He saw the pladntill gowlng oul on to tlhe roade
way and dn the defendantts spllt second obseryvations he
wan able to give an &ﬂm@umt of what the plelabilff did.

Thisg evidenve,; asx T have sald, the Jury must have agdepled
inoareiving ot dhelr verdict,

The remaining allegations ¢onserning speed aund action
badeen or ondtted dnmiedintely bhefove the impact QV@rlﬁpAmﬁ&
it will be useful, I think at this stage, Lo guote & passage
from ny summingsup which follows my review of the question
whether the plaintilf came "from a position of maleby off
the road on to the tar meal into the 1line of @y@raaah,kwhatwk
ever: the cause, suddenly and without warning into the path
ot thi carts

W, JMow there ia, of course, another matier which has
besn raiged and that is the gquestion of the conditions
at the tima. Tou will certainly have to econsider



that and A0 you cene to. the concluplon that the stabe
wf this pighway on this night was ope o which river
wiet (which hag been variously described in that way,
or as fog) was lying acrows the roadwey so that it

was highly dangerous, on the admission of the dem
fendantts wife, and I think the defendant himself,

it would be to travel at the speed you have heard about,
it would be the-helght of folly, no doubt you would
Bhinks Bub oyou hdave to consider vhether dn fact that
wWan B0 Toam oot polng dnto the detell of the evie
dence. - You have to bear in mind in this case that
vou have the evidence of the defendant snd his wife,
Tt de trus therve is reference to what she said in hey
shatement, to whlch you will no doubb pay some
abtention when you are resding it bubt you hesrd her
in the bhow. It ie again For you to declide whether
she was unrelisble or wote  Bub in considering this
matter think back over the evidence and you may well
Feel thabt theye wag in fact no evidence glven that the
atate of the weather, vwhabtever 1t way be called - fog,
river mist, or whatever it was = it was never suggested,
ag Tunderstend 1%, by the pledntilff that the situe
abion of heavy fog Llying scross the road was in fzet
present on o this vocasion. There was song avgunent

g5 to whether it was mlsly opr whether 1t was drizaly.
It de for you to conslders You wmay think that in
faet there may not be a great deal of diference bow
tween the two and that if there was a light; wmisty,
fogey type of econdition thalt 1t would be affesting

the windsereen of aovehilcls regulving the wipers Lo

be ony  Andy of course, to that degree in these cone
ditions vigibility would be affected Lo pone degree.
One of the suggestions is, of course; that he (the
defendant) might havs steered sway ito the right. I
do mot dntend to say very much sbout thalt because it
ig for you to consider the whole of the clrcumstances
andy A yousaccept the faet that he wasm suddenly faced
with a aituation of danger created by the pedestrian

i@

w Lf you sgeept that < yvou take into agcount a time
for reaction wand 1t is for you in those ¢lrcumstances
Lo oany whether 4 he declded to brake and did that
hard-he should be criticived for not having doue 8
differvent thiig ~ sverving to the right. There is
guch g thing bow as Yhhe spony of the noment? and
one must bearothat dnomind v considering the weobions
and testing the matter according to what you would
conglder an ordinary prudent; reasonable motorist
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should be expochad

vo de dn the elrewasbantes.”

Iu o dealing with these dguestions I refer flret Lo My,

Tehtte submiasion that there way wvidence on which the

o

Jury epuld Pind thab the defendant was travelllng fTaster
JUET 26
Than 45 Lo B0 wmepats Toowmy view there lg no evidence for

sueh a find Wo caxpert evidence was callad on the

£

gubject nory was thers speclific eyvidencs of any subsbance
Trom the wilnesses. To bame & Tinding that the ey was
1

g
Ang more than 50 mewee on the extent

probably tyavel
of the plalntdffie induries or on the donage Lo the cay
wouwld be pure conjectura,

Another albternatlive submlsslon nade by Mre ¥right can
e referred. Lo convendiently Heve. It wan that the Jury
could have gome toobhe conclusion that the pledatifl was
deunk and that the delendant should have seern him dn his
hendlighte So bipe to aveld him, Apart frowm the evidence
of what the plaintiid said lumediately after the accldent
when coneuased the evidence of the plaintifd and Mr. WI1llanms
ig to the conbtrary. There wag also the evidence of Dr.

Pollock whe was called by the pladnbifd and had studied the

wndinky however, thal the jury had
rabehed that conclusion dn wy oplnion it would not help the
thde case where the only evidence is that the

%

from: the area of

5

B

vaoand was seen then

Y

firet in the bean of the carts llghts and then on the road-
e oars There was no evidence whatever
In this cage that the pleintifi? wesm in a position to be seen
i the hesdlighbs eaelids than when hé wag seen by the
defendant, =

The next question iy whether therve was evidence on

which the Jury n toreasonably fMud that the delendand

1 ¥

Thonped od - gclear or otherwise avoided the

ghould have

plaintiif. in ﬁﬁﬁﬁh&ﬁg‘a,ammalmmiwﬁ on bhat matber the

the defendant 3d dn the elrouns

Jury hed to donglder

Tagreed that had hils car besn

stances.
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travelling two feet further to the pight Yin all proba-
PLlity the aveldent wowld bave been avoilded?, That

whuld have mbant be spdd that he would have Yheen over

the white ddne™ Yhuy fndicating his positlon. He sgreed
that there was no spproaching traffic at the time but it
was not suggested Yhal s prwdent motordlet would be enpeoted
o odeive with the pight whesls over the ceolre ling.
dssuming for present purposes that a sgpesd of 45 Lo 50
Mepahe Wom noY swcedeive, the quedtion im whether i the
elrovynatanees o duey pight ressonably flnd that the doe
fendant falled dn his duty asz o reaponably prudent deiver
by breking and not swerving to the ylght vhen faged with
thile ewergensy. To exerciaing the funetion of this Court
T eoneldep thet the anawer wust be "Ho' « that In the
application of the pvrineiplen 0 be spplied no yedsonable
dury eould vroperly Tind that to fall to swerve € the
rient spounted to pnegligence,. The gqrestlon wos eonsldered
in Jensen v, Hall (supra) where the jury found thatb the

defondant wis neglizent dn falling Yo swerve Yo the lelt,

The trial Judge and all the Judges in the -Court of Appeal
wore agyeed that such o floding was unwarranbed.

T come now 0 the evidents of the cipoumstences in
which 1t was alleged that a speed of 45 to 50 m.peh. was
excatsive, that guestion ﬁ%%@l@iﬂg agadyn -the Taot thad
3f-the smpeed had been lower the defendent wonld have had
mors Siue b0 avold the vladatifl. Onee aspelin T orecall
the relevant dlveumstances., The roadway was straight
and relatively Tlat. for o conpiderable dlgtance, Tt was
tar sealed with a marked gentre line with gravel and
prass verges in the sren where the plaintiff said he was
wallking and where he was sesn agcording to the defendant.
The photograhe prodused 1 ustreted this evidente satlise
fastorily. The detendantts ouy win egulvped with normal

handllehts. Thegyidencs was that they wers on full dbeom.
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There ig ample evidende that the weather conditions, to
vme o neutral term, were such thabd the windsepsen wipers
af the defendent¥s ¢ar were in dpevation. - Undesgs 1t wes
open-to  the Jury to find that the speed was excessive bee
cause of the weather conditidus at the twe I satlsfied
that no résscnable  Jury sould yroperiy find that a speed
of 4% Lo 50 mepehe won dicessive.

Troreviewing the evidence I have quoted evidence of
weather conditiong and, in particular, the evidence of river
fours The defendantis evidence wag that 1t was dvizzling.
Ag the record of the evidente shows; however, mist snd plver
fop were reforred o and thers was evidence that 1§ river
fog was Iying on oy adross the rosd a speed of fvem L5 to
B0 omapahie would certainly be exoeszlve. Having cavreifully
vecoreidarad the evidenoe; howevery T an matisfied that 1t
pas net open to the dury to Pind that thers was viver fog
af the kind that was desordbed whlch would heave celled for
a wmugh reduced gpéeds - Moreover, it s obvious in my opinlion
tThat the Jury did nobt pesch any such contlusion. Had they
doneg =0 there would not bhave been a fluding of 75 per cent
conbribution.

There rensing the guestion whether on the evidenge of
the wenther condilions the Jury might resspnably Tind that
the gpved of the defendant's cay was éxcessive. My eummdnige
up-shows how I left the guestion to the Juryy but it is
necessary ab this stage to consider the mabtbter in light
of the elose snslvels of the gvidence which gan be nade
after a btrial Ll over. Is there evidence on which the
jury might ressonably find that the defendani's speed was
sxdongive?  The evideuce oF ¥rg. Bumphiries has been re-
ferred to. What she sald in a statement to the police,
aa guoted above, was, "Wy husbhnd war not dyriving fast
gt the time becavse the weather was nisty and vislbility
wah 1ot gond®, o Thers was poestinabe of gpesd in her

statement,  Her esbinabte 1n evidence wan 45 wepebe I
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mist conslder Mrs. Humphries! evidence, however; on the
bagle that the jury wuceepted what she said in her state~
ment as her real recollection and impression nearer the
date of the segldent rather than the evidense she pave in
Gourt. With that assumption T must consider what I have
alrendy sald abont river fog and, what is very important,
the evidence of The pladndifl hiwmeel? vhen gusstionsd as
o whether 4t %igh@ have been dLf¥leult for s motorist o
o il Repeating evidence quoted abive, he said 1t was
REgiely ealn but s oslight nlatv. Asked Ln erosgeswanine
atdon vhether b was Ddrdepling? the pladntlill suswered,
Pl Just miaby, e Mabt mdety radn. & mort of piver
miwmtY,  He wap then asbked whether 1% sieht have been
difficult to see hiwm in those conditions and he sald, "I
didntt think they were that badl. Aelged wholher he wap
getting very web he esild that he d4id nob think s TE
peems bo wme thet on the evidencs no Juwey eonld résgsonably
find thet the pondditions and oledbdiily were worse than
whad wlieht vengonably be expected dn Lleht delasle whdch
made It necensary o have s carts wipers operating.
ﬁﬁxﬁﬁmxﬁﬁﬁﬁiﬁﬁ the guestion of spesd in the glreums
sbances 0f the case T vrefer ageln bo Jensenly 2ante Ab

ne 809 dresson P. geidy "The guestion is whether the facts

aatiblish negligente (Lhe onus belng wpon the plalntisd to
do s0) according to the legal concept of neglipence, i.e.
booavold foresosable danpars - udt merely those whleh ave
pomslblet, The ﬁm%%hﬁﬁ foresceabllity wag referred to

by Gremson P. snd VeGrepgor J. in Jensen's cane, ab pages
806 and 817 respectively; both gquoting the following passage
from the Judpment of Tord Dunedin in Pavdon v. Hsreourte
Bivingbon (1932) 146 T.7. 391

WELD the peawlbility ol the denger smerping le rensbne
ably spparent, When to take no precavilons iz neglie
genggy bub 1P the pdealbllity of denger energing is
only & nevs posnlbility whdch would rever pedur to
the mind of & ressonable mang then there is no neglie-

gaes dn nod beving belten enbtragrdinary progsdiione,
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Gresson B, alse veferrad to the words of lord MeMillen in
the pome obsel

Withe user of the road is not bownd bo puerd agoinst

every concelvsble evenltuality bubt only sgalsest such
syentuallities as @ roasonable man osught o foreses

ag belng within the ordinery range of hunin sxperience...”

Gregson. Pe bhen saids

HY appreciate thal negldgence Ls primeplly & guestion
of fagt for the determination of the juryy but
whether or pot theve dw evidence uwpon whilch the jury
seuld found a fiuding of nepligence lg & guestion of
Taw for the Courty . a mers selntilla of evidence is
ot enonghe There must be evidenve On which the
Jury mhkaght ressonably cone Lo o conclusion in favour
of the plalatiffy Viscount Flnlay in Zverett v.
Griffiths (1921) AJC. 631, 668w,

Applying these prineiples and asking the gueitlon whether
there wasg any evidence of negligence within the area ofthe
plalntifts allegationg v a vwhole;, I bhave sone to the fiem
gongluslon that o Juey ¢ould not ressonably find that a
gposd 9 45 o B0 mepsBe was exoesslve din-the eircumstancen.
Looked at dispsssionately the cause of the atulident was the
agtion of the plaluwtlfl whieh was oulalde the ares of reasons
able foreseenbility. ldopling spaln the langvage of Gresson
Po dn Jensen's case, "there was no obligation to guard
spatnel the pertienlar act 1n the ¢lroumshances which preo-
vealled because Lt wee B0 unlikely to happen't, The Jury
obviously pave the cése pareful attentlon dn resching iis
gonclusions but the cases neke 1% pladn that It 4 no res
flsction on & Jury wer aousurpation of dhe Juryts funetion
oo hold that there wds no evideude on whdeh woparticular
soneluelon could be resched,

Baving reached the conelusion thab on the totality of
the evidénce a verdicl for the pladntif? canset be supporied
the proper course, as siated in Jengenls sase; i to set
apide the Judgnent snteved at the brial and enter judgment
for the defendant.

Bolicltors:

Adams Bros., Dunedin, for the plaintifs
Bayleey Brunten & Mitechell, Dunedin, for the defendant





