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BRTVLEN  E.R, SMITH LIMITED
Plaintiff

i AND HEAVY CONTRACTING
MAINTENANCE LIMITED

Defendant

gﬁﬁfiﬁﬁi 12th Novemover, 19Y3

Counsel: Hubtle for Plai
PBeder for Defen
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(ORAL) JUDGMENT O WILSON, J.

The plaintiff has moved for a rehearing of this
action which came before we on 27th to 30th August last, and

B

in resypect of whiich I enteced judgwent for the defendant.

The basis of the application for the new trial is Lha!
. Mp. Clirford George Bool, who gave expert evidence for the
Plaintiff at the trial, hes filed two affidavits, the effect

ot which ids to dindicate thet he made two sericus mistakes

when giving his evidence, Mr, Beder, for the defendant, ob-
Jected to the reception of thene affidavits under Rule 283,
but I think that they are proverly included within the second

sentence of that rule, which provides that:

", ..an affidavit may be recelived from a material

wifness'showing that he made a seriocus mistake in

giving his testimony."

Accordingly, thern, we have this situation, that Mr,

Bool has referred to two matters in which he says he made &
cserious mistake dn giving evideuce at the hearing. Tnere is an
affidavit from the defendont's cxpert, Mr. Rice, referring to
ﬁhe\mat%er deposed to.in the firsbt affidavit of Mr, Bool in
whigb~h€”83y$ that thaf would not have affected his evidence,

so it is clear that there would have been a. further conflict

irial were to ensue. The

of-expert testinonyidfeamew

reference to the other miastake 1z to be found in the second




2.
kri,affidavitffilad;by Mr. Bocl. It has not drawn a reply
from MT@ Rice, but I can say here and now that plecemeal
introductlion of wmistakes by 2 witness in tho évidmmua he has
~given is not a Vefyfimpressive PLOCESS,

Now. Mr. Hubble has tried to bring this ground within
Rule 276 of the Code, aund he suggested that it came within
paragraph (b) of that Rule. Paragraph (b) is the ground
"that the Judge has admitted improper evidence or rejected
evidence which ought to have been admitted.," I do not think
that that ground applies to these facts,. That refers to an
arror on the part of 2 Judge who admits inadmliséiible evidence
or rejects propér evidence. That was not the case here,
Accordingly, then 1f there is any basis at all for this
application,ﬁit must be on the basis that the examples of
¢ gr0und8§ﬁan”which a new trisl mey be granted, as set out in

 Rule 276, are not exhaustivi. The poesibility of that is

referred to din Sulco Limited v, E,S. Redit and Co, T.id,

/7195977 N.Z.,L.R. 46, by Turner J., and by Hardie Boys J.

in Sanders vs Anderson /T19¢3_7 N.Z.L.R. 172,
I would be reluctant Lo go on record as closing the

door on any means of redressing a miscarriage of Jjustice,

and without decidimg the point, T would like”toxa&ﬂ, for
what it is wérth,fmy tentative ilmpression that th@ée grﬁundﬁ
:’are not exhaustivé. In particular, I }hink;thatsthe;ground
put forward'@ar@ kalthough it does not come exactly into any
of the groﬁnds éﬁﬁnciat@d in Rule 876),;may be. a good ground
for a new trial, and I say that because of ﬁhé provizion in
Rule 283 to which I have already roferr@d‘m"thét’is, that the
Court may receive an affidavit from a ﬁétérial‘wifmess
showiﬁg tigb he m&d@ a serious mistake in giving his
'\f  f‘~‘ ‘testimony. I cénnot imagine why the Court should bhe
o authorised to féceive such an affidavit unlesh 1t were

material to the .point before it, Accordingly,«th@r@fore,




: T am prepared to assume tenlatively, what perhaps (1 I
i;:gave the matter further consideration) I would decide
<:;i\;;\fi‘j\,n;i boly Qi”xazu‘n@wg Lhah o noslong mietake made by a
 mat@ria1 witness in éiving his testimony, may be a ground for
 ;& newv trial;; But against that conclusion, I must also point
out that there is fnother very important principle, and that
i3 that there must be an end of litigation; that a too ready
aCceptanée of a statement by a witness that he has made a
mistake in his testimony would open the gates wide to
repetitious trials, Experierce shows that repetitious trials
are some of the least saticfactory examples of litigation.
Although,; then, I do not say thati this ground is not a good
ground ila an appropriate cane, it ig a ground which should be
applied With\the utmost caution, and only where it io apparent
;that, had the evidence been correctly given in the first
>[:pléce, the result must almost inevitably have been Jjudgment.
 in favour of thé‘party'on whose behalf the witness was
called. V

Now that is not the case here, As Ikgaid when
d@liVerihg oral»jddgment, substantially my decision in favour
Qf the‘defendént depemdod on the evidencaﬁof the m&n Simpson,
who was a shareholder and director of the‘defendant company
at the time when the work was done by it, and WhokWag red
ponsible for dOing most of the work bomplained of, = in fTact,
1 think, virtually all of it, He insPired,@e with such
confidence in_his truthfulness and honesty that, irr@ap@étive
of the theories put forward with gx at~authori£y by Mr.,
Bool and Mr. Rioe,ﬂi was unable to find that he had:ibeen  ,
guilty of}hégligehcejin verforming the work - énd the thle
casé was whether or not he had performed the work A
negligehtly," Aécdréingly, even 1f I were.to ord@r&a new
‘trial, eVen;if;thé'witness Bool appeared to give his :
~amended eVidénée,‘I‘do not for a moment"think that it would

make any-alteration in my decision on the re-hearing. —The



!

ilos

 matter, therefore, is analogous Lo the position covered by

‘Rule 277, which says:
MA new trial shall not be granted on the ground of
'misdirectioh or errcneous decisioncon any point of
__law5k02 of‘imprbpef adsisnsion or rejection of evidence,
~un19@a,ﬁn‘ﬁﬁﬁ opinion of the Court, some substantlial
;WfOng‘or wiscarriage of justice has been thereby’
occasioned in the trial of the action; w.." A

- That principle applies equally to this ground,
~The motion ds dismissed. I allow costs to the

defendant $75 and disbursements,

Solicitors:
Messrs. Alexaﬁder, Bennett, Warnock & Mellsop, Auckland for
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Mesers. Dickson, Beder & Edwards, Aucklsnd for Defendant.






