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The ff hac mo~oJ fer~ 

action which came before: :r,e on t:, to la.;, t, and 

in re,31,ect of which I onte cod u t ror the defendant. 

Tho 'Jasi of !;110 ,·1ppLi t:-t on for tho : lE:w tri.[l] i t~i L 11<'::l i 

Mr. CJ.:; f ford George Buol, who ve expert evidence for the 

Plaintiff at the trial, filed two affidavita, the effect 

of which J..s to indicate Uiat mauo two ;;e.rious r,Li Lah:eu 

when ng his evidence. Mr. Beder, for the defenuant, ob-

j cted :;o the rer:ept:Lon of tlte,;o ffid::::.vi!;s :mde1· Rule 

but I Lhink that 1:he,y a::·G pr-cnJr) includea. withi.n the ,:c1econd 

fWiltence o:f that ru2.G, wb~.c:h cov idcc that: 

" ••• an affjdavit may bo recciived from a mate::'ial 

wi t:iess showing that he made a seriou,:J m:U,take i::1 

ving his tec3t-Lmon;y." 

Accordingly, then, ·1,re have thir3 situation, that Mr. 

BooJ. has re .ferred to two P,a t tors i:1 which ho Ge.ys l; e m2.de a 

Ger.iou.3 111:L:::,take i:1 evi 6(0nce at the Tnero Ji:: 

affj dav:L t from tho dofendnn t. 1 , Hr. IUc , re to 

the matter deposed to in the flc(; affidav:i.t of Mr. Bool in 

b that that would not have affected hiA evi.denc 

BO it i clear that theru would ltavo a furthur conf1Jct 

of ·.ia.l we rr, t: o en1.mc). 'l' b () 

reference to the other \.(_; be found .. Ln tlie c,econd 
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affidavit filed by Mr. BooL It has not dravrn a 

from Mr. Rice, but I can WJY here and now that 

l: ho 

ven is not a proceGs. 

emeal 

Now Mr. Hubble has trieJ to this ground within 

Rule 2i6 of the Code, and he suegested that it came within 

(b) of thit Rule. Paragraph (b) js the ground 

"that the has admitted evidence or rejected 

evidence which ought to have been admitted." I do not think 

that that 

error on the 

e,; to these facts. That refers to an 

of ,1 Jn who adm:itB inadr,1-Lsillible <~vLdenc 

or rejects proper evidence. 'Chat was not the c:ase he re. 

Ac ther if there is any ba.;:;is at all for this 

it must be on the bac;U: that thG of 

upon which a new t i:'ial moy lJe as set out in 

Rule , are not ex}1aush ,· • The ty of that is 

re f0rrc·d :Ln 

N.Z.L.R. by 1'un1 J.' and .:-di. cl • 

in .c1g N.Z.L 1 ?2. 

I would be reluctav, t l;o go 011 record' as 

door on. 2.ny means of rorlrc; a 

,:tnd without tho I wou1d Hke to for 

what it :)_E, . my tent:-1 tive 

are not. exhaustive. In , I think tha~~. the 

forward here (although i does not come e:xac into any 

of tho emmc:Lated in Bulo ) , .may a 

for a new trial, I say that because Of the in 

Rule 283 to which I have already referred - that that 

Court may receive a11 affidavit from a material witness 

t.td.: he et serious mistake :in his 

I cannot why the Court should be 

au.thor:Lsed tc> receiv8 r::uch an affidavit unless lt 

material to the t before 1 t. , .there 
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I to , what (i I 

gave the matter further con,:3iderdtion) I would decidEi 

ll , ,i () 

material witness in his testimony, rr1ay be a for 

a ew trial. But th:it conclusion, I mu,st also 

out that there i,3 Another vo:.:y im1>ortcn1t and that 

is that must he ac C'nd of litigation; that a too 

ace of a staten1en t a vr:i.. tness he hac made a 

mistake in his testimony wuuld OJ.>en the wide to 

triF,ls. Lercn shows that repetitious trials 

:u•e some of the leas l; sa tit: fD c of lit:L on. 

, tjen, I do not say that this ground is not a 

ed With the utmost cautjon, and only where it 

that, ha.d GiV:Ldonce been corcec in the firBt 

e, the result. must ale;oGt inev.L have been j 

in favom' of the 

called. 

Now that is 

oro.l 

of the defendant 

on whose behalf tl1e wJ.tness was 

tho case here. As I Said then 

who was a 

o~ the evidence of the 

and director of the de company 

at t]:19 time when the work was d.one it, and who res-

most of the work of, - in fact, 

I think, all of it. J-I,2 wHh such 

confidence in his truthful~ess and tive 

of the theories put forward with Mr. 

Bool and Mr. R:i.ce, I was unable to find that he had· been 

of e in performJ.ng the wo:t'k - and the whole 

case was whether o:t' not he had the work 

:negligently. , even if I were to order a new 

trial, even :j.r the witness Bool appeared to his 

amended , I do not for a moment think that it would 

make any alteration in my decision on the The 



matter, therefore, is 

, which says: 

"A trial. shall 

wrong or 

lo the position covered 

Oil the 0 

decisiorn on any 
adn,i,:;r~ion o~ ro;jec of evidence, 

o the Court, i:;ome substantial 

of justice has been 

occasioned in the trial of the action; ••• 11 

That y '.:o this crounc~. 

The motion is dismissed. I allow costs to the 

defendant and 

Messrs. Alexander, Bennett, Warnock & , Auckland for 

Messrs. Dickson, Beder & Edwards, Auckland for Defendant. 




