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JUDGHENT OF QUILLIAE Js

This is g appesl spalnst an oxder of the Magistrate
remtbting srregrs of nodnbonsuve owing by the sppellent dn okcess
of -§2;500, By the same order the pericdic maintenance paymonts
for the respondent and two dependent children were reduced but
there i no appesl In respect of this.

The maintenance order was originally made against
the appellant in 1963. It was verded in March 1969 and the
position then was that the appellant was te pay to the respondent
the sum of §8.00 per week for herself? amnd §2.00 per week for each
dependent obild., The present application for veriation was
made in June 19972, It was made under s, 85 of the Deatibube
Persons Aot TOEL, sz smended in Y971, It was therefore for
the appellant toe show that #ines the wibdug of the Tast verlztlen
the cireumstances had so chenged "that the order ought to be
varded, exbended, or suspended, or, as the csse wnay be, discharged
and & new order substiltubedy,

Subseguent Yo the 1989 varistion the appellent recelved
& substentisl compensstion peysent in respect of personsl injury.
A g result of sn secident susteined in the course of his smployment
he recelved about $21,000., This wse invested in the purchese
of a bullding containing two shops in Cromwell and also in a taxi

business, He set up business in the two shops and ran these



businesses, and alse the taxdl business, with the helyp of his

mecond wife.  A11 the businesseos Talled., He sold the baxl
wusiness byt bes been unable be sell the sheps., He then had a fire
in his business presmlses in Juse 1972 for which ifnsursncs payaents
ware recelved or were due to be pald.  The net result of 211 thie
was that bt the time of the present eppiicetion the appellant had
capital asseis of about §12,000 of which sbout 56,000 wes 1n cash,
A31 these semets can be brated bagk divewtly to the epmponeation
money he received,

The sppellant iz 210 only for Light work. He has
boken casusl smploysent but heo beepn waeble to pet suy permenend
employnent. ~ B¢ hes respopneibilities in respect of bie second
wite aoad two ehdldren ol bie second werriasge. His segeond
wife has Towr children by her fivet warvisge, Bebween them they
therefore have a substantial household,

It dis clesr thabt ¢lreunetaneces have chaaged sigelificeant-
1y since the variation was made in 1969. The appellant first lost
bis notwsl wege-epening cepucity, then received a subslasblal s
in esihy and flosally lost o lerge part of that sum. The regson
for this loss mey have been nissspepenmont or bungling bwubt the fact
ie ot the btime of his spplication bis sessels had been substentislly
roeduced,

The respondent®s position is thet she 8111 has
two dependent children and slae another child born since the parties
separated and of whom the appellamt was not the father, She
gave details of her finsmelel position which showed that her
invome was derived priserily from the Dowsstic Purposes Bensfli
and the family benefit. Her outgoings appesred to approximate her
incone,

It would appesr thel a chenge of ¢irewmstance hed been
established and the guestion which remained was as to the
appropriate order to be made. The periodic maintenance
was reduced by the Magistrate te $2.00 per week for the wife
and $1.00 per week for each of the two dependent childrem. There
has besn no sppesl from this part of the erder, The srroave of

maintenanee as at the date of hearing asre not shown in the evidonce,
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although they were spparently §2,514.57 as at the 18 July 1972,

The Mapistrete took the view that the a@@&l&&mﬁy&h@m&é apply $2,500
af his cesh resourees in veduction of kis Lisbility for srresrs

sod pepitted the balsuce, whalever 1% may have been,

For the appellant il wes conceded thet no exeeption cenld
be teken to the nature of this order exgept only upon the basis
that the sppellamt¥s funds yrepresented the balsvee of what was pald
to him by way of worker's compensation. As this wes a payment
calonlated by reference bo sarnines, sod was intended to conpensaie
the asppellent for fubwrs faebilibty Lo ceren sn income al the seme
rate as prior to ks aseldent, 4% wes sepued that the funds
should not be regarded as avaiflsble for paywent of arrears of
melnbenanee \

The ordsy mede by the Maglsivabte wes the exereise
by him of a discretion. It ds glear that thia
Court. will not interfere with the way in which g disoretion
is exercised if it appears that all relevant conslideralions have
wedn baken inbte scecount, It wes seld here that no
sulficiont welght wos gilven fo the feet theb the sppellmmt's
capital Dund was o be regerded in reality ss & fund of incowpe,

I dop not think this avguwment iz sownd. What the Haglairate
did was to consider the whols position in¢luding the

abllity of the appellent to sern, bis responsibility %o his
seeond wife and the ¢hildren of the second marrisge snd oo on.
He reduced the 1dablility for cwerent meintensace te 1Litble

more then nominel awounits and with this there can be no quarrel,
In sddition he took the view that the appellant should refund
agome of the arrears which should have been met out of income at
an eariier stage. If he had remitied the whols of the syrears
an the besis contended for then it im hoard to $hink that the
perieodic nednbensnce could properly have been reduged Lo the exbent
that 1t was,

In Mertin v. Martin (1967) H.Z.L.R. 593, there was an

sppesl from the decimion of the Muglstrebe refusing to remit

srresrs of msintenance. The appellent had revelved demages for

‘ ‘ oo eaman and
personsl injuries recaived in the course of Bis enploy®



it was frowm this Tund that avrears of maintensmes were to be pald,
That case was not precisely the seme ss the present case ln 5o
far sz the demsges iacivded somethling for pein and suffeving
end loss of enjoyment of 1ife ss well as for past and fubure
seonowie loss, At least s substantisl pert of the tobal
fund, however, represented econpmic loss,  Although there was no
gpeellic relepense In the Judpment of Henry J. %& the prineiple
to be applied In sueh a ceme, 1t 1 sppervent that Hepey J. dld not
consider the Haglstrate had spplied suy wrong prisciple in permitiing
the demages to be attathed Doy srvesrs of melndenmnes. It is
slag appurent that the Maglstrate hed turaned his mind Yo the kind
of sypement presepted bo hin in the present cese,

I can see ne yesedn dn principle why the fact
that conpensabion in & lunp sus bhese been regedved showld
ronder L% Lmwine fvee peyment of peresrs.  Badh csse in o be
congideved wpon 811 1te own clromstances snd so Jong sz bthat
ie dowe by the Megistrebe this Cowrd will net inlerfere. I
do not ednelder the Hegistrate bes gpplled any wrong prinsiple
or has failed bto take any relevant consideration into seccount.
I am not therefore wrepared to dloturb his decision.

The appeal is diswissed with costs of §20.00

te the respondent,

Ltores Brodrick, Pareell, Milse & Howley, DONEDIN, for Lthe
appeilont,

Adame Bros. , DUHEDRIN, for the respondent.



