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RVED JUDGMENT OF WHITE J.

This is su spplitcation for further provision out of

:*:‘

the estate of the lalte Stenley Willinn Famton who diled ak

7

Oemerw on 2 July 1990, The first pledintiff is the widow

of the btestatorte sby, Stanléy Francls George Baston,

the gusedian ad 1ibew of her flve infant ohiildren. The

w:i‘ R @

gognnd plalntiffse ave the adult ehlldren ol |



The tesptatorts will was executed on 12 June 1970 following
the death of his son, Stanley Francis, who dled on 28 May
YO0, The residusry bensficlaries are two swrviving children
of the temtator; Kevin John Baston (whe im also a trustee)
gud Mre. Batherine Ross Miller., JAuother surviving dmughter,
Mro. Leone May Toungy-was left a legacy of {2,000, There
was ne attack on thig provision and she wede so further
elaim, A daughteveinelew, Mra. O0live Baston, recelved
1,000 under the will, There was no abback on tuly lepacy
glther. Her hushand, Alan Francis, predeceased the testator,
The only son of Alen Brangls recebved no bowefild uonder the
will znd no clelm wieouads on his behalf. The valug of
the dsposebls esbabe alber deducting pegnnlory lepnoien
and adminietration oxpenses was 45,577 as et 28 Hovenber
1972, The value sz a4t date of death was $49,792.

Some ninetgen affidavits have bheen filed in this cuse.
& mumber of them were $11led wary labe in the dsy bub the
pavious motions for loave to f1le thew were congented to.
I hoave now had an w@@wxﬁ&miﬁy of reading them a1l and sone
gldeoring the evidencs 4o labd of the subnmissidne of Counsel.

&

Having done o6, the dwmpression I pgeined at the hearing has
been confirned, %&&%ﬁ%ﬁ% svidence as # vhole shows quite
plesrly that the %@%%&%@% eougldered bls primery duby was

o his ehildren whe Hed played a full part in helping hin

in the business snd ab home, Broadly, therefore, the
auestdon s ghether fu the clrouwmetences of this case he
fedled in his testementary duty bto grendehildren, or ab
least to some of the ¢hlldren of his son, Stanley Francis,
who had died only a shodt time before the deuth of the
testator h&mm@&f.// In soneldering this guestion the facth
that an earlier will vade in 1968 provided that in the evend
af Stemiley Francis prédocessisg the testabor all the children
of Stanley Franols wére to tabe the share of thelr parent

iz of some sippnificence. There was nd evideuse that the

shrougstances of the grandehildren had changed 1o any marked
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degree in the perlod bebwesn the twe wills.  There was
some evidence as to the testator's reasons for not providing
for the children of Stanley Franclis but the full import

af what he sold regarding asslstance during his Lifetine
to the family of Stanley Franels is far Ifrom clear. |
fortunately the teptator gave hils fosbruciions o an
accountant employed by the firm of solicitors who prepared
his last will and the dmpression left with me was that,
having referved brvedly bo ssalebence glven to the fanily
of Stanley Francis, the testatorts duty to the ¢laiments
may not have bedn fully o ebnaldered,

This wos o case wiore the testabor had bllt a bhuslness
and worked ifn 1t 3% Biw 1i¥e despite 111 heslth 4w his
latar vears. Thore war sove oonflilet of evidenge as o
the part played by Sttuley Prencis snd Bevin Jobn dn the
buginess bt there Lg 26 dlepube thabt they bolth wiviked in
the busliness over & Logy perisd, I wes Tollowiog the
return of Stenley Franglis o the business gowe {1ftsen years
before his death that g company wee formed in whith the
shares were held dégually Wy the testabor; Stanley Francis
and Revin John, the teslator gifting the sheres dn part,
Acpordingly on the deuth of Stenley Frenels vae thlyd of
the sharves in the company paszed to his estate. It was
suggented by Mre Maln thet 1t was opon to ynsstion whether
the testator possesesd testementary cepsclby at times bub
it was not subsitted thet he laghed %&@t&mﬁm%@ryka&@maiﬁy
when he sigosd s lesb will. In fagt the evidente was
to the contrary. It i proper, howevery to teke into
account that the uebively death of Stemley Frescls had
naturally upset the testabor snd T think 1% ig alse likely
that the tesbabor was ¢huperned over the fubturs of the
businests. These watbers and the deteriovabion in his own
healih nay woll bhave had an effect on hip Juipiment and

led to his sebiog withont & M3l and coreful consideratbion
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of the position of Btanley FPrancis® family.

The vlialn made by Mre Haln was that each infant
claiment should receive 2,000 and each adult claimant
$500. flnes the @@mm&@ﬁiﬁgw were ispued ene aduli
grondelild had indicated that she did not wish to ¢laim
s that the total proposed was §15,000, as coppaved with

$15,000 to whieh these grandehildren would have b

entitled under the substitutiodary ¢lause in the 1968
wills Mr. Madn coriceded that the olalms of the residuary
beneflcoiaries as dutiivl ¢lldren o the bembalty were
unassaileble bub that thelr olalne to the bounty of the
tastator did not ﬁm@%ﬁfy the dislnberitebes of the
elildren of Btanley Pranuls. ﬁw&ﬁkwﬁ were dgreed that
the prineiyles to be applied ave Lald down in Jn ve
Yright, Willis v. Drinkwater (1954) N.B.L.Re 630 (Ceh.)e
In delivering the prineipal judgment F,B. Adsup Js ro-
ferred to the position 61 prandchildren as remoler lssus

and saldy ot @wgﬁﬁs

noE dn ind bebtwesn pud vt of
yowerty of the Aot mpvlying

w&&k %@%&i &%wmm xﬁ all cames, Viewed affirmatively,
what the Court le to doy in the case of gﬁ&nﬁm

vhildren ag in Lhe cane mx m%ﬁ@w @&&&m&m § dg
deterning %hm@kﬁf, ‘
shancas ol The ¢
proviglon oy th

I must congldur whabt 2 owise and Juet grendpaventVe duby
was ab the dode oF bis death and aslk the oft guoved
guestlon, Jor esxample; in In re %W&%%mﬁﬁﬁkﬁﬁﬁﬁﬁ}a Gkermen
ve Public Trustes (1951) N.Z.L.R. ($.A,) 135, "What is
the need for maintenance snd support in the case of the
claimants before the Upurt?"  That a ¢laimant is not

in mwmmmmﬁﬁwu& ciroumstances doow not dlagualify him

or her in considering & provision for "proper meintenance
ondl mwwmwwﬁﬂw me% Qm%mm,mmmm be consddered Yhaving
regerd to the mesns snd desérts of the several clasiments"
and a1l the cireumebances ineluding the value of the
oatate., T mmat besr in mind sleo thet the Coued will
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glier a ltestator's disposition of ks property only mo
far as 1t iz necessary o provide fur the proper support
@f the porsens codverned where adsguabe provision has not

besn made. As Cooke J. pointed out in In re Partridge

degeased),; Partridoe v. Perpetusal Trusmtees Bstate and

Apency Company of Wl L4y & Dthers (1956) W B.L.R, 265
the duty does wot mbup ab wldng @&@Qﬁ%%@ provision for
matntenmoe and support watll the ape of seld support has
oo reached but extends in appropriste cases "to the
provision of something to aseist a grandchild towards bow
somlny aeballished 1o 1lfe.?

In Mght of these principles I turn now to tonslder
the elroungbanees and oladns of each sdult olalmant,

b wesr the sedtnd obild ol Stanley Franeisg.

Ehe was apged 2% abt the date of death. She livew in

Australday is employed as a secretary in & company engaged

i marketing serviees md earns ARHEE.00 every four weoliss

Stanley Lawreiice Baston, the eldent son, was hged 25 at
the date of death snd eaploved then In the Twmlly bButehery
businens at & weird of B0 @ week.  He has slnoe pone o
Aumbralls; is mareied with a aﬁi&&‘&ﬁﬁ‘ﬁmw saray AP R.O0

a week., Hichasl John Faston, aged 2% at the date of
deathy is deseribed 88 & trainee manager employed by the
Camgarn %m&$m&im§ Teugh wnd sarnlng 2,700 a wesr. He
Iives at home with hiw wmother, paying $10 a wesk board.
Sharon Blleen Basbon le démoribed an & yeglstered nurse.
fhe was sged 22 at the date of the testuberis death, Hhe
has recently hed séme 401 heulth bt has fully retoversd.
ghe receives # gross Balary of 42,820.39, Ghe hopes o
gbtain o dploma of edvgation and become a tutory in
nursing, WAltem Jawew Taetony aged 21 at the date of
deathy is a wubcher euployed in Dunedin at & weekly wage
af $57. He im napeleds - Froncls Petrlek Bagbong spged

19 at the date of death; 18 a texation clérk in the Inland

Revenue Department sarning $2,827.00 a year. = There are
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ne gpeclal clyevmstences ln bls cose,

In my opinton the cireumstances of the adult children
ghaw that at the date of death & wise and 3&&% Erayide
Pathor would be Jusbified in cowming bto the conglbuglon thatb
bhey were 11 seld suprortisg and thatbt they werdy not in
need of further assistance to establish them in Iife. ALl
these adult grandehildreén weve able-bodied #nd in metis-
Factory posidions, X hove not overlooked that Shanley
Lawrence suffered i1l heslth but the evidence does not

gugrest that he was nob 1o good heellih st the dabe of desth

-

or since. In my view; in the eirvoumstances and having
regard to the amount of the estate, none of the sdult
olainants hes ewbaidched 5 "nesd" within the mesnivg of

By Aot for further provieiun,

In constdering the dulent grandelildren X Uink the
position is different, As the evidence shows; the btestator
Rimsels was conseious 6f the needs of ‘a ¢hild of Kevin
débme IV 4w olear thebt Btenley Pranely hed hesvy Yespongss
iviiities in educating a large family at Catholic sohools.
T ds dnteresting to note thet Shuron Bllesn sove dn hey
affidevit that “all the ¢lder menbers of the family were
given the best possible educational opporbtunities? and
ghi added thet Uds was Wﬁy‘ﬁ@@ fatheyr dld not dle 8 wealthy
wane - Wadle bils widow Hee been sble to pentisus e bring
uy the femily, 1 tonslder she hes faced difficulties of
the kind for which & wise and just grendfather iu the
position of the testuloy ebuld have nade some sroviston.

The posibion of the Ladant ¢hildren can be simmarized as
followsr Jeandfer dun ﬁﬁmﬁamaywhm at the tipme of the
nesring was sped T8 has miffered from a spinal complaint
aud foot trouble. Ag o resuldt ghe hes been haudlcapped
in teking and km&y&ﬁguémyimyﬁﬁm@w Further, she has not
been able to take pert in sport. Nevertheless she im
at preogent omployved ag & éﬁé&ic@& worker by & Namilton

neepashr. She has budome eupagdd to be married sarly
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in 19Y%,  Heather Blisebeth Basten was 16 abt the dabe

wf death and o boarder abt 8. Dominle's in Dunedin. Bew
cause of the cosb she waw sent to llve with her slder
gigtor in Upper Hutt where she attended a day school. At
the tine of the hearing she had Telt school mnd wiii
commence a sohoal dentel nursing course in Christehurch

dn 19758 Alen George ﬁmﬁﬁwﬁ was 1H-at the dabte ol desdb
and wag in form IV 8 8t. Kevints Jolloge. Ab the time
of hearing he was in Fors Vi dihn Charles Basbon was 18
ab the date of death sud was In Forw T oab 8t. Pabpieds
Sehool in Osmavu, At the time of hearing he wes in Form
1T et 8t. Kevin's Gollewe. Vartin David Baston wasz 10

&
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at the date of death and wes in Stendard IIT at Ste Patrick's
Sobbols He ls pow lpn Stenderd ¥V b g level sthool.

% ds clear that the needs of the dinfood olelnants
are in their educatieon and establishment in life. Having
Pogard to thelr various ages and considering theiy needs
i those respocts in the glreumsbances of the case I have
gowe to the coneludlvn that further provislon in the suwm
of $8,000 should be made, the trustees to hold the amount
a8 & olass fund wnder sod with the powers conbained in
8.6(2) of the fct. Whilée there is a shabtutory right to
apply te the Oourty I reserve leave specifically to apply
ws bu sny mpecial provision that may be desireble in the
simirdietration of the clase fund. Theve will be orders
aenrdingly.

& memorandus oy nemoranda as to the form of the order

ok

ar e b copts mey be subpitied within bwenbyeelght dave.
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Hislop, Creagh &k Malsn, Quieou, for the flrst and second
plhadntiffe

Hiowrin Todt & Faryelly OGameru, for the irustees

{Fivet delendants) ‘

Solomong Goascolene, Quelch, MeKewen & Fogarty,; Dumedin,
for the setomd defendant, Kevin John Eagtin

Bomsy Dowlingy Marquet & Griffing Dunedin, for the
sepond defendanty Ketherine Hose Milier




