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JUDGHEN'I' OF COOKE J. 

The plaintiff claims judgment against the first 

defendants for ~1831,564.70,' being the amount of a pool or 

jackpot in what was described in the entry forms as an 

accumulator sweepstake, organised by Waikato Racing Clubs. 

I shall call the competition the Jackpot. It is common 

ground that under the Jackpot rules and conditions the 

pool fell to be distributed to the bearer of the ticket 

containing I the winning number of c1.ll six Jackpot races' 

run at the Te Awamutu race course on 29 July 1972 at a 

race meeting conducted by the Taumarunui Racing c: .ub; or, 
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failing any such entry, to the bearers of the tickets 

containing the greatest number of winning selections. 

The pool comprised, so I was informed from the Bar, the 

amount invested by entrants on the, day, augmented by 

$139,509 carrj.ed forward from an earlier meeting. The 

first defendants are sued as trustees for the Jackpot 

committee, a committee appointed by the participating 

clubs to manage the Jackpot. The plaintiff is a member 

of and was the ticket-bearer for a syndicate known as the 

Paramount syndicate. If the horse Nelsonian bore the 

winning number of the sixth Jackpot race within the mean­

ing of the rules and conditions, :Lt is common ground that 

the Paramount syndicate, as the only entrant to have 

selected all six winners, would be entitled to the whole 

pool. Nelsonian was first past the post, but, as a result 

of an objection by one of the owners of Fox View and an 

inquiry by the Judicial Committee of the Racing Club, 

Nelsonian was later in the day relegated to third, Polaris 

being promoted to first and Fox Vj_ew to second. It is 

common ground that if Polaris had the winning number 

within the meaning of the rules and conditions, the pool 

falls to be divided among the plaintiff and the bearers 

of eight other tickets, who are the second defendants. 

Having considered the evidence and the submissions 

of counsel, I am satisfied that the plaintiff's claim 

must fail. I will now give my reasons, which fall under 

two broad headings. 

The_JackEot_Rules_and_Conditions 

For some unexplained reason two forms of Jackpot 

entry tickets were available at the course on the day of 

the m3eting, a pink form and a yellow form. There are 



some differences between them, but these differences are 

not material on the view I take. '11he plaintiff used a 

pink form for his synd:i.c1:,te. Tbe form is perforated down 

the middle so that a copy of the entry may be stamped, 

detached and returned to the entrant. It is a nml tiple 

entry form, allowing the selection of all or any runners 

(up to 24) in the first Jackpot race to be combined with 

any or all the runners in any other Jackpot race. For 

each combination of six numbers the entrant must invest 

50 cents. '11he selection is made by marking crosses in 

squares corresponding to the numbers of the horses selected 

in each race. The plaintiff selected 11 horses in the 

first race, 15 in the second, 11 in the third, four in 

the fourth, and one each in the fifth and sixth Jackpot 

races : a total investment of U630. The rules and con-

ditions are printed on the back of the investor's copy 

and read as follows 

JACKPOT RULES AND CONDITIONS 

1. In the event of a dead heat for first place 
all horses participating j_n the dead heat will 
be regarded as winners. 
If a horse(s) is scratched subsequent to the 
Official Scratching Time and such horse(s) 
is not bracketed with another horse which 
starts, any selection on such horse(s) 
shall automatically be placed on the favourite 
for such race as determined by the on-course 
investments on the totalisator Win Pool. In 
the event of two or more horses being equally 
determined as favourites the equal favourite 
first appearing in the list of runners in the 
on-course totalisator records for that race 
shall be the favourite for the purpose of 
this regulation. The investor must NOT alter 
his copy. 

2. If the investor wishes to select a horse 
included in a bracket he shall select the 
totalisator number of the bracket. 

3. Race day placings will be final for the 
purpose of the Jackpot and later reversals 
of placings will not be recognised. 



Entries be on this form. 
the ticket will be 

retained Club and will 
evidence combination on 

whj_ch the investnwnt was ma.de. The dupli­
cate will be r;tampod and detached by the 
seller and must be retained by the investor, 
who, if it is a ticket must produce 
it for payment 8a. m. on tl1G day following 
tho race day, or such later time as tho club 
may in its discretion decide. 

5. All betting units on the Jackpot shall 
not exceed 50 cents. No bets will be accepted 
from or dividends paid to minors or their agents. 

6. Any error j_n the completion of a Jackpot 
ticket is the responsibility of the investor. 
Claims in respect of tj_ckets which in the 
opinion of the Stewards or Committee of the 
Club are incomplete, illegj_ble, defaced or 
altered will not be recognised. 

7. The investor must complete the J·ackpot 
ticket and ta.ke it to the selling window 
before it is stamped. Once the ticket has 
been validated no changes will be made to 
it j_n any circun11.;;tances. 

8. Two Jackpot pools shall be operated. 
The first pool shall consist of 80% of the 
amount invested on the day together with 
such amount as may a1ready have accwnulated 
and in the event that it is not won this 
pool shall accumulate and will continue to 
accumulate at successive race meetings of 
the participating clubs until the meeting 
at which the total of this pool reaches 
$100,000. After that event there shall 
be no further accumulations in the first 
pool at succeeding race meetings and all 
investments made at succeeding meetings 
during the continuance of a particular 
Jackpot shall form part of the second pool 
and shall be distributed accordingly. The 
second pool shall until the race meeting 
after the date on which the first pool is 
frozen consist of 20% of all investments 
on the day. At all succeeding race meetings 
after that date during the continuance of 
a Jackpot the second pool shall consist of 
all investments made on the day. In neither 
case shall the second pool accumulate. 

9. To win the Jackpot pools one entry 
must contain the winning number of all 
six Jackpot races which must be listed on 
each portion of tha Jackpot entry. In the 
event of both pool3 not being won outrifht 
the second pool slnll be awarded to the 
person or persons .vith the greatest number 
of winning selecti'.)ns on their entry on 
that day. 



10. In the event of there more than 
one in both pools or in tho 

the pool or pools will bo divided 
all winning entries. 

11. No claim for dividend will be 
rGcogni.sed unle,.m the star:tpod ticket :Ls 
presented to the Club Secretary by m. on 
the day following the race provi.ded how-
ever that i.f the Club, at the expiration of 
the prescribed tDne has reason to believe 
that there j_s a ticket which has not 

ted it may, in its sole discretion, 
tho time for of cl.aims for 

such period as it 

12. The proceeds of a winning ticket accepted 
as valid, shall be payable to the bearer on 
the racecourse or at such other place as the 
Club mo.y decide. CJ.aims of multiple ownership 
of or participation in a ticket, will not be 
recognised and the proceeds of a winning ticket 
will be paid only to the bearer at the time of 
presentation. When a winning ticket is presented 
the bearer must identify himself to the Club's 
satisfaction as the person whose name and address 
appear on the winning ticket. 

13. The validity of any ticket in respect of 
which a dispute may arise shall be decided 
by the committee and their decision sho.11 
be final and subject to no appeal. 'I'he same 
shall app1y to any question or dispute ari.sing 
out of the interpretation of these rules or 
which is not covered by these rules and the 
committee may in its discretion waive any of 
the formal requirements of these rules. 

14. No Committeeman, Steward, or other 
official of the Club (including the Secretary 
and his office staff) and no person employed 
in the totalisator today is permitted to take 
part in the Jackpot today. Any successful 
ti.cket found by the Club to have been pur­
chased by any such person (or on his behalf) 
will be declared invalid. 

15. No deductions of any sort will be made 
from the pool. 

16. Any dividend announced on race day shall 
be tentative only and subject to final confir­
mation. 
1?. The fi.rst Jackpot pool may be terminated 
if, in the opinion of the Waikato Dist. Committee 
it is considered necessary or advisable to do so. 
The Committee shall if it decides to terminate 
the first pool nomj.nate the nace meeting and 
the date on which the fi~st pool shall terminate 
and on the day specified the first pool shall 
if not won outr:Lght be a:1arded to the person or 
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of 
Notice of the 
date on v~ich the 
sllall be ven 

either in the race-card for tho 
notice in some 

e on the race cour:::,e at wh:i.cb such 
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18. The accumulator 
is conducted a committee 
the Clubs referred to here-
under under lJ5 of the Act 
1908. All decisions to be made in con­
nect:i.on with these rules shall be made b:,1 
such committee or sucb or ons 
ar3 it Ghall from ·cimr, 

The yellow form is sma11er, set out d:Lfferently and 

so as to allow only ten selections 1,er form j.n each race, 

and in some respects differently worded. Among the 

differences it may be mentioned that clause 13 of the 

rules and conditions on the yellow ticket refers to the 

Waikato District Comn6ttee instead of simply the committee, 

and clause 18 on the yellow tj.ckot provides simply : 1 The 

J·e.ckpot Accumulator Sweepstak.e :Ls conducted under section 1+5 

of the Gaming Act 1908, and its subsequent amendments'. 

But the crucial clauoes 3 and 9 are identical on the two 

forms. 

The plaintiff went to trial on a second amended 

statement of claim. It sets out more than twenty 

alternative grounds or contentions, most of them aJ.legine; 

that any decision of the Judicial Committee following the 

inquiry conducted as a result of the objection or protest 

was ineffective against the plaint:Lff's claim for one reason 

or another. But there is no specific mention either there 

or in any of the correspondence produced to the Court of 

what was presented at the trj.al as the plaintiff's main 

contention. '.l1his was, in summary, tr.at for the purposes 

of the Jackpot rules the winner of a rStce is the first 

horse to pass the post; that the identity of this horse 
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is an objectively ascertainable fact, a time and motion 

assess1nent for l:he of the human senses 

of observaU.on with or without the aid of mechanj_cal devices 

such as binoculars or cameras; but that if any doubt bad 

arisen in any entrant's mind on race the question could 

have been referred to the committee, in which event 

that comm:L ttee would ha.ve had to conduct an inquiry c 

with the rules of natural ;justj_ce and at 

wh~ch all the interested entrants in the Jackpot (but none 

of the connections of the horses) would have had a right 

to be heard. In develo1)ing his argument a.bout that k.tnd 

of inquiry, counsel for the ff found the analogy of 

an Athenian parliament. irresistible. Hr Bctrton stressed 

in opening that the plaintiff was not on an;y 

decision made by any committee or other persons - not even 

the ;judge appointed for the under the Rules of 

Raci1:g. The role of the judge, he said, was outside the 

Je.ckpot rules; no doubt the J·ackpot commj_ttee would 

consider the judge's views if there were a dispute, but 

in theory that committee would be free to differ from the 

judge. Further, that committee would act on their own 

general knowledge of racing and would not be bound by the 

Rules of Racing, though entitled to have regard thereto 

if they saw fit. An entrant in the Jackpot seeking a 

ruling from that committee would have to do so within a 

reasonable time, which would vary vii th his particular 

circumstances but would be confined to race day. At one 

stage it was said that the Jackpot committee should meet 

immediately after the last Jackpot race to give a decision 

as to the winner of each Jackpot race on the day, at which 

meeting it would probably 'rubber stamp' some of the plac:Lugs 

that had been determined under the Rules of Racing; but it 



may that this ot of tho 

said to follow The whole 

the rules and conditions clt:l"UC38S 

1 3 and 1 e. 

J/Ir ed the final submissions for the 

defendants on this of the case, descri1:>ed the 

for the iff as lmtenable. I that as an under-

stat 'l'he and of thu ,n·rr,umeri 

need no stre The cHrnentiaJ_ question is the of 

'race day in clause 3. It is a of 

ion, In it re must be had, not on1 

to the context of the rest of the ticket, but also to the 

nature of the transaction and the surrounding 

circumstances. The following are important considerations. 

The competition concerned the reffi1lts of races conducted 

under the lifew Zealand Racing Conference I s Rules of Rac:i.ng by 

a club registered under those Rules and entitled to use the 

totalisator, as appears from the first schedule to the Rules 

and the licence to use the totalisator at the meeting on 29 

July 1972, granted to the club by the Minister of Internal 

Affairs under s.50 of the Gaming Act 1908 on 15 May 1972. 

The Rules and the licence were both proved in evidence. The 

Jackpot committee comprised represent,1tives of a number of 

registered clubs, likewise shown by the first schedule to the 

Rules as entitled to use the totalisator and J_ike,,:i.se holding 

licences, as Mr Roberts testified. 

The Rules of Racing are expressed (by Rule 2) to apply 

to wide categories of per,,ons, including all clubs and owners 

and all :oersons·applying for admission to or attend at any 

racecourse on which any race meeting is held. I find it 

established by the evidence that entries in the Jackpot couJ_l 

only be made on the course and that the plaintiff fj_lled in 

submitted his syndicate's there after ascertaining the 
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race book issued 

clause 9 of the 

not the 

from official 

club. The vital; 

even refers to the 

The first page of the 

book lif:it the club 1 s officials for et 1 :Lnclud 

the Stewards the Judicial Committee and the Judge; j:t has 

not been that these necessary officials were prope _ 

ed. Obvi011 horse races, like most other 

itions, carmot be eonchieted without rules. The 

rules do not deal w:Lth the conduct of the races If tht0 

only rule was that the hon:1e first 

winner, the and any 

the post was the 

ition concerned with the 

results would be cbaotic. 'I'he Rules of contain 

provisions do,m the necessary details. 

barrier positions, the start, the course to be covered? 

interference, in, Sible ancl r;ea:r 

- these are only a few s of the kind o:f 

matters that have to be covered. No less manifest is the 

need for official adjudication, espe when close 

finishes may be witrn:,ssed, from various positions and with 

various degrees of calmness and objectivity, by thousands of 

racegoers. I do not believe that anyone with any 

familiarity with racing would entertain more than fleet 

the suggestion that in to race day placings the 

Jack:pot r11les meant ar1ythir1g otf1cr than tl1e placings as 

determined that day under and in accordance with the Rules 

of Racing. 

The express exclusion of later reversals of placings was 

necessary because otherwise it might have been implied that 

a s-ibsequent reversal on 

a District Committe0; (rule 

under the Rules of Racing to 

) or the Appeal ,Tudges ( rule =;5 

cou.~d affect the Jaekpot result. In this express exclusion 

clo:rne 3 of the Jackpot rules is somcrnhat analogous to rule 
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( ) of H.ule:,i of 1att 

that after the s authoriB 

dividends no alteration :i.n the order of 

ion of any horse the 

rulo 

tho 

any effect with respect to the tota1isator. The 

no 

money did not go the totalisator and clause 3 allows 

reYcJrs2,ls o be effect:i.-v-e for purposes unt:i.1 the end 

of race Rule 202 ( :) ) of the Rules of cJ 

that race me shall be deemed to commence at ten 

o'clock in the of tbe on which the first race o 

the meet is advertised to be run and to conclude at ten 

of the last day of the rac - a o'clock in the 

provision which may a definition of race clay for the 

pu.rpose::.:1 o:f the ,Jackpot rules, in the case of a 

one--clay meet such as thie; although it is not here 

necessary to decide as between 10 p.m. and the alternative 

of , since the revised places were announced between 

5 ancl 6 p.m. 

As I see it, the immediate queetion in the case is not 

strj_ctly one of implied terms: it is as to the natural 

meaning in the ,Tackpot rules of the express torm I race day 

placings'. Assuming, however, that it is right to treat the 

case as turning on whether a term should l)e implied or a 

document :Lncorporated by implication, I have no hesitation in 

finding it necessary to business efficacy to the Jackpot 

rules to imply the term thnt the Rules of Hacing are 

incorporated except so far as specifically excluclecl or 

modified (as the exclusion of reversals after race 

In the words of Lord Pearson j_n v 

) . 

1973 2 All 3.R. 260 

2,i8, I find that the s to the must have intend(·,: 

t:,at term to form of their contract: it went without 

The other provisionrJ of the Jackpot rules contain 
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927, 

Cor1sist 

the the Jackpot 

cohm1i ttee to int of I rEtce 

the rules or to decid any cruc,stions in connection 

with those rul.es. He is the Court; to the 

expression and to the involved int 

in 

ascertainable fact. Clause 13 also empowers the committee 

mentioned to decide any q1rnstion or dispute not covered by 

these rules. It w;;ui on thir, of the clause that 

e 

reliance was chie for the plaintiff. But, for the 

reasons already I tllink that a question or dispute as 

to which horse won the raee covered by tho Jackpot rules, 

because :nat1._1rt:l of tho rules iG that race 

placings are to be determined in th manner provided by the 

Rules of Cla1.1sE;f~ 13 18 Etre to 

foT tb ac:r.1in:i. ion of the not for the 

determination of ions to the conduct of rFJ,CeS 

I can nee no for to stretch them to 
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not 

I to 

line, o:f authori in which 

( 1 6) 1 1 • 715, 1 .:L 101 

2 .c. 280; 

cit in oac:h there-, a11 express 

refere11ce t o the deci,3:i.on of ,3tewarch; or 

the rule of j club. Hut it so not irrelevant to 

o words of :Baron Aldor::-:on in tho first of those cas s 

ch ,rere 

contract must l)e 

the ComwLL in the la st: 

to tho 
is one of 

ice has been that, in order o 
as who is tho , :i. t must fir1:t be 
detc1Tuined who is in the opinion of 

to decide it, viz. 1mt t. 

Under the Rules of (rules 207 and 208) the 

J~dicial Committee exercise the powers of the Stewards in 

inter alia of objections aJ'ld ests. In my view, 

muc:h than to be found in the 

ruler3 would be needed to show that the entrantE, in 

such a did not intend the resuJ_ts of the races 

to be determined in the tracl:i.tional way. 

Lest it should be held, contrary to his main 

tlnt the Rules of were ed and that a 

J\1d:i.cial Committee decision could constitute 8. race day 

for purpoc, ,:; i J\Ir Barton made s )me 

sn1:nnL:rniono the validity of tbe cTudi ;ial Cor2mj tt e 
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various 

it to 
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of 

to 

econom:i.ce:1J. ind 

in Cou:ct: t to 

d.ec:i.sJ.or1 .. 'l'he 

ca11ed 1 his solicitors, ,~10 

to certain convorsations he ha.d conducted. with three 

of of the Committee, and made some mention 

of 

inti:ff ah;o servcid the three membe:rs 

of the Judici,::;,l Committee ancl the trial obtained 

rec them for the conduct money 

those s as exhibits. But the s 

of the handHr:i.t of the Chairman of the Comrni ttee (Mr 

Wallace). The plaintiff elected not to call these witnesses. 

liTor did the defendants call any members o:f the Judicial 

Comm:i. tee. The first defendant cal:Led the secretary of the 

Club, nr Ro1Jerts, who was as race day 

se for the Taumaruxmi Clu1) at thif, meeting, and also 

Steward to the New Zealand Conference, 

rfr Bird. rfr Roberts had taken no in the 

it he had occasion to go into the judicial room 

from time o time. In accordance with rules 55 57 of the 

Ru1es of Hacir r::;, Mr 11ird the at the 

and we 3 pre sect; the of the evidence 
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1:lut b 

not 

The seconcl 
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the 

li tle or Tio the or 

incident oc it. This evidenc nc1uded te 

by the h:unself 

Mr 'l'simliourlaEi, both of whom said that 

the:Lr observa ti ens that lfolsonic:m won. 

had recorded the race on 

left it on for a half 

that race. By consent the 

open Court. Mr Neal (the executive) 

of the 

1rsimbourlas 

recorder. He had 

hour after tho 

was in 

a 

transcript of such of the ann01.mcements and remarks reeorded 

as he could make out, and gave evidence of the times at which 

some of them were }!'rom the and the 

transcript it appears that almost j_mmed:Lately after the fi.nid1 

it was announced that a for first between 

numbers 2 and 23 (Nelsonian and :Polaris) been called for. 

Soon after tha there were sever announc s within 

succession noted i. ord 2, 

Lee), but he 1t there have been a 
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ion wo11ld 
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t is co11si the evid ce about the 

of the itself I about to refer. Noth:i 

else on calls for spc?cific comment, and the fact 

of the e did not contribute any evid 

of nl>ont the of the race 

that there: would have been 1itt1e direct value in 

and other entrants a to be heard at an 

- to say of the ics :i.nvolved 

I filld the basic facts to 1)8 as follows. For the Te 

Ku:Lti Hack whic}1 was the seventh race of the meet 

and the sixth Jackpot race, the J·udge duly signed, in 

accordance 1-1ith rule ;n7 of the Rules of Racine, a report 

that the hcrses had reached the winning and been 

offic:i.aJ.J.y him in the o:cder: Helsonian, Polaris, 

Fox View, Captain Peri, Lee. He recorded the 

as a bead, w:i.th three between second and 

third, a neck betwee11 third and :fourth, and a nose betwe 

fourth and fifth. After the race the in of the 

horseG by the was completed at 3.50 p.m., 

recorded by the clerk of cales on the 

At the same time, 3.50 p,m. a written est or objection 

Hr B.A. Hamilton, a owner of Fox tlio 
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278 ( 1 ) the of 
with 

with, 

On Hr Bird's ov:i.dence in cross-examination I find 

the protest related to an incident wl1ich in the 

about three-- ers of a furlong from 

the post. It is a reasonable inference that the ti1ne 

limit in rule 319 (2) to this obj~ction. No doubt 

the recorded times are not ne accurate to the second 1 

but on the evicl.ence I find that the objectj_on was made with:Ln 

the 1:iecl two min:utes. for it I 

h:.we no doubt that Hr Bird co:rre out to the t 

the words of 278 (1) and in and notwi 

about words Daid to 
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reJ.at ~Phis is 

under Act, which re 

cor1:J:Lc:lcrat io11 e 

t it if) e tablished that the 

t is seems o 
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can have no influence on the ttee 1 s deliberations. 
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evidence to the effect that in tho c 
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a or be 

that was no evidence tha 

decision :Ln 

r·easor1s l th.ir1k 

or tho ru1es and con:lit 

tho of.f:Lcial determined 

ct of 

ed 

on the :Lnt 

the El of 

the end of the i and t in t;t1e circ1.1r.1st:.JJ'1ees the:: 

docisio~1 of the Judicial settles the 

tit probably more satisfactory for the 

:i.( 

I have 

parties, and 

this case by 

r:iore in the int st, to deul ·witl1 

it on the merits f:Lrst. But there iE1 

a second broad reason it seems to me t~it the intif:f 1 

claim must fail: that the action is not maintainable 

because of the A.ct. 



Le 

C 

for 

actj_on 11ot 

be 

ct 

the 

made 

distribution. On ·1 

con 6. 

d tho 

rnoti to i?l~rike out th:i aet:Lon cl moU. on 

the 

'flle 

:i.ff to ' ,, 

in this act i.on 

statements of claim. 

01.Jt the int eaclc1· 1rroceed. 

of the defendrints ed the 

Act as a defence in any o·f their statements o:f defence, 

At th,:! hearin13; of the act:Lon counsel for the first 

defencL:mts mentioned at the of hi/:; openii-ig that he 

would refer to some matt of law at the end of it. 

he to ·be about to call hi.s first witness, l miked 

whether he had finished hi and he r,aicl that he had 

forgotten to mention tlw matters of law. He then said that 

the first defenda.nts mJg, c;tecl that the Court should have 

to s,71 of the Act and that ths action 

was not maintain2ble. 



On is.ct s the 

to C 1:::ition 

res pcm the on for I tbin}: 

it foreseeable, hmrnver, that 

we11 

such r:;ce for i::1stan.c:e V 

( 1 '.LL.IL 6·l7; 

746; 0 1 11r:1.en ead (1 13 N.~.L.R. (C .. ) 1, 

Brown said that the failure of the first defendants to 

the Act was an to al1 these 

considerations I ed leave to the defendants to amend thei: 

defence • They all did so by 

be maintained because of the 

or s.1·1 of the Act 1 

that the action cannot 

of either s.69 ors 70 

There was full on 

the point, particularly by Nr Corry, Mr L:tttle and Nr }3a:rton 

(whom I granted an opportunity of final ) ; but the views 

that I have formed can lJe 

some 

quite shortly. 

statementf;, as by Russell 

L.J. in Earl of 3llosmere v Wallace 1929 2 Ch.1, 52, that 
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:i.n 

ions or othn:rs o 

bett:l , all 

z 

• 1 v1l1e:r2 ts 

in Court 

by sson P. arnl Most of the earlier 

cases are collected thero. More recent decisions 

to the same effect are 

N.Z.L.. 854, 

J.; and 

N.Z.L,IL 307, Haslam J. 

C.L •• 513; Esler 

y 1962 

1970 

I refer also to Automatic 

( 1 920) 27 

V.L.1.t. 429; 

1963 W .A •• 180; and 

1 971 

V.H. the most helpful c;h case is still 

where at p.405 Lord Buckmaster spoke of a bet simply as 

'something staked to be lost or won on the result of a 

doubtful issue'. The French term pari mutu~l might be said 

to sum up the effect of the authorities. The Jackpot does not 

seem to be distinguishable in any material respect, and it 

cannot be doubted that in ordinary usage the entrants would 1)c 

regarded as betting. Section 50 (8) of the Gaming Act 1908, 

repealed as from 1 August 1972 by the Racing Act 1971 but in 

force at the relevant time, gave a clear indication of the 

view of the New Zealand legislature as to the meaning of 

betting, in defining 'totalisator' as 'the instrument for 

wagering or betting kno· '11 by that name'; see now s. 2 of the 

Racing Act. I respect'ully think that the concept of mutuaJ. 



o:f • 70 

be 

of r:10ney 

or It is n.ot; 

n.ecc ion 

I inclined to think that it would. Nor :i.r3 

a decision on .71 called for. There is ea 

that s.71 is concerned with ,3takes or 

for the itors in the races, games, s arid exerciser::; 

there mentioned, and not with mere bettors; some support for 

it can be obtained from consid the effect of the proviso 

which in the forerunner of the section, s.7 of the 

and :from the juclsments in 

cited, ancl V (1913) 32 N.Z.L .• 

1279. 

On the view about s.70, the action cannot be 

brought unless saved by s. 45, which was like,dse in force at 

the date of the Jackpot and by the Racing Act as 

from two days later. Sections 44 and 45 read: 

44. Every transaction wherein any money or 
valuable thing is received as or for the consideration 
for any assurance, tmd , promise, or agreement, 
express or implied, to pay or give thereafter to or 
among any person or :persons, by lottery or chance, 
whether by the throwint:; or casting of any dice, or the 
drawing of any tickets 1 cards, lots, numbers, or figures, 
or by means of any wheel or otherwise howsoever, any 
money or valuable thing on any event or contingency of 
or relating to any horse race, or other race, fight,game, 
sport, or exercise, or as or for the consideration for 
securing the paying or giving by some other person of 
any money or valuable thine; on any such event or 
contingency as aforesaid, and every scheme of the nature 
COJTu'Ilonly known as a , shall be deemed to be a 
lottery within the meaning of this Act, and the provisione 
of this Act shall apply in respect thereto accordingly, 
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lie el :Ln 

conduct chould not be 

ition 

s.41 (c) of 

Act of in eonduct a 

s.41) the a distinction hetween 1 

be terrnod a 1 2.nd I what is knovrn as a 

He held that the ition did not fall within 

the latter expression in s.44, because the reDult 

was not cleterminecl by pure chance. 'l'he itors ckecl 

their winners, and 1 :i.n fore the result of horse race, 

and can, and normally do, a not skill, 

inconsiderable 

0 A Jrrov·e~be~ 1072) t-'-J- _I; Jl>l ... ,/ - ' 

In Bhana 

a ca13e cone 

Barriba11 (Christchurch, 

a 'jackpot sweepstake' 

conducted by a trottine club, the plaintiff claimed to be a 

member of the winning syndicate, to whose reprGsentativ-G the 

money had been paid over. The claim failed on the facts, it 

being found that the plaintiff was not a member, but tho 

Henton to hear separate argument and gave a separate 

on whether, if he had been a member, the plaintiff's claim 

would have been barred by the Gaming Act. He held not, 

essentially on the ground that tho Act does not preclude an 

action by a principal to recover from his betting 

winnings received by the on behalf of the 1. 

As to a subm:i.ssion that the jackpot competition was ille 

as a lottery within s.44, Wilson J. said: 
The validity of this submiss:i..on depends upon 



that t is 

decidr::c1 
It lla8 

sens i:n \.,rhicb. 

Later :Ln the he said that he was follow 

th:-d; tbe :Lt ion 

not such a :i.s cont f3. t:-t: , as more 

a mere scintilla of skill was involved. 

His clear that skill was involved here. The 

11oint may be underlined rnent the plaintiff 1 s evidence 

that he selected only one horse in each of the last two races 

be cau:::; e, having watched them at a previour3 meet 

he thought they were going to win. The reference in Wilson 

to s.45 suggests that he did not a 

competition entailing such elements of skill as covered by 

th2,t section. The sug0estion is confirmed by the tenor of 

the rest of the judgment, which assumes throughout th2.t ss.69, 

70 and 71 would have applied but for the ac;ency point. I 

notice, too, that at one point in his 

that the wirmer of a 

chances of the draw. 

p.1080 Cleary J. said 

is deterr:1ined solely by the 
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r111d tsrosr3 ab::Jurdi 
res some special or 

v10:rd s@ 

or unless the cont (~xt 
icular to be 

With the utmost respect for the opinions and 

Gresson ~nd Wilson JJ., I am not sure that I am entitled to 

assume that when the Act :provisiorn3 were enacted what 

of 

was commonly known as a sweepstake was confined to sweepstakes 

involving no slfbstantial skill. It must be recognised that the 

lottery context of s.44 affords a special reason for adopting 

such an interpretation there. There is no need to question the 

decisions that s.44 applies to pure chance sweepstakes only, but 

I am not convinced that the word 'sweepstake' should be confined 

to the same limited interpretation in s.45. The latter section 

originated at a different time (1885). Nor does it include the 

words 'of the nature commonly known as 1 • Moreover s. 45 provide,: 

that nothing in the Act is to apply to swee]Jstakes covered by 

the section; so it is not concerned merely with freeing some 

swee])stakes from illegality as lotteries by reison of s.44. 

In recent times jackpot competitions have undoubtedly been known 

as swee])stakes, as the tickets here proclaim. The word is 

fairly capable of covering them. Taking all these factors into 

account, I am prepared to assume in favour of the plaintiff,thou; 
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the con l;ribut 

carric,d ovccr 

that to ev-idenc(i of 

deducticm. It is t"'.J.lso s or1 29 

C01Jld held on that day 

~'he cruc:i.al d so far c-ts 

s.45 is concerned appears to me to be the of the 

section I that the severa1 contributions thereto do not exceed_ 

five shillings each'. Itntrants wc:ce invited to and did 

contribute, with one entry form, sums much in excess of that. 

As in the case of the Par2.mount syndicate, thousands of 

dollars might be ilwes"CGd. 

contribution, covering 

50 cents. Rosenbaum v 

It is true that the minimum 

one selection in each race, was 

1965 A.C. 430, a case about 

gambling or fruit machines, was cited. '.l:'he statute there 

interpreted laid down a condition 1 that the stake required to 

be hazarded in order to play the game once does not exceed 

sixpence'. Although a player could put in more than one 

sixpence before pulling the lever, he did not have to do so 

to play the game. The condition 1-ras therefore complied with. 

In that case the statute was fairly clearly referring to the 

minimum contribution needed to play. The question is whether 

a similar intention can be extracted from the different words 

of s.45. 

When the section originated, as part of s.7 of the 

Gaming and Lotteries Act 1881 Amendment Act 1885, it containec 

an additional restriction. The total amount subscribed was 

not to exceed five pounds. That was brou forward in-':o the 
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tot :i.d 

did 
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restriction could not, it 

the f:i. rentrj_ction. 

elim:i.11'.1. 

0 eJ. 

to 

t11c 

the 0
./'.' 
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I find it ve·cy d:Lfficult to se tion in 

1885 and 1 sed botb. restrictior10 ·unless j_t ·was ir:i.ton.r:!.0d 

that no corrtributor should in more five 

It would seem to st te that the total 

amount subscribed wa,3 ot to excsed five and that no 

. entry should cost more th::,.n five 

contributor free to make more than one 

to l.eave ar;_v - ~ .J 

l1nd even 

without the le :Lve history there ir:J no manifest reG.son 

why Parl:Lament should be concerned in such a context with 

limit the cost of tickets but not the number that could be 

taken. Counsel for the plaintiff was contrained to describe 

it as a legislative mystery. On the other hand it is 

intelligib10 that the legislature, concern0d to limit 

, should intend that no one should contrj_bute 

more than five shillings to such a sweepstake. A further 

reason might have been an intention to ensure that bigger 

bets went through the totalisator. We knm,r from such cases 

as Dark v Island ].ac C ( 1 °86) ~ ,.. -· -) 0. u .... r _\ • • .U • ...:1... • 301 

that totalisators w0re in use in New Zealand in the 

eighteen-eie;hties. There might be some difficulty in 

a sio 1 pr0scribinz:; a maxir.1u::i contribution for 

any individual, but that does not seGm to me to have any 
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All :Lon of 

prov and tha 

( su1) j c,ct to the ) th 11ho1e to t}1e 

so that SllCh swe for 

the varJ~o11s to make in favour De 

of the , and d the references to s.45 on the 

forms, I must hold therefore that the was not 

co-vered s.45; with the resu1t t the i.ff 1 s cla.im is 

precl1.1d.ecl by s, 70. 

This decision will bead to the iff 

e.nd the other members of the Paramount cate. One can only 

hope that it will be some consolation to them to reflect that 

they are joining, albeit in a rather spectacular way, the ranks 

of countless followers of the Turf who must have been deprived 

of w:Lnnines over the centuries by the results of protests. 

Philosophy may be made easier by the sum, no trivial one after 

all, whJ.ch the syndicate will doubtless receive on the footing 

that they share the pool with each of the second defendants. 

For both the broad reasons I have B;iven there w:Lll be 

judgment for the defendants. In the normal course an order 
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to 
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:Lt be dissolved as rom 

rese:cvation o leave to any 

about the cm1rfJe to 

I order 

, ~rub;j ct to a 

to make any :Lon 

it before that date. 
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Auckland 
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Aucklend 

Inder, Lynch, Devoy & Co., 
Papa};:ura 

Scott, Hardie Boys, Morrison & 
Jeffries, Wellington 
Turner, Hopkins & Partners, 
Auckland 

Wilson, Henry, Sinclair & Martin, 
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