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Counsel: G.P, Barton and J.C.D, Corry for Plaintiff

LW, Brown Q.C. and J. Campion for First Defendants

J.S, Henry, S.C. Ennor, G.A, Little, G.N. Jenkins
and R,A, McGechan for various Second Defendants

JUDGMENT OF COOKE J.

The plaintiff claims judgment againsﬁ the first
defendants for $831,564,70, being the amount of a pool or
jackpot in what was described in the entry forms as an
accumulator sweepstake, org anlsed by Waikato Racing Clubs.
I shall call the competition the Jackpot. It is common
ground that under the Jackpot rules and conditions the
pool fell to be distributed to the bearer of the ticketl
containing 'the winning number of all six Jackpot races'
run at the Te Awamutu race course on 29 July 13972 at a

race meeting conducted by the Taumerunui Racing C .ub; or,
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failing any such entry, to the bearers of the tickets
containing the greatest number of winning selections.

The pool comprised, so I was informed from the Bar, the
amount invested by entrants on the day, augmented by
$139,509 carried forward from an earlier meeting. The
first defendants are sued as trustees for the Jackpot
committee, a committee appointed by the participating
clubs to manage the Jackpot. The plaintiff is a member
of and was the ticket~bearer for a syndicate known as the
Paramount syndicate, If the horse Nelsonian bore the
winning number of the sixth Jackpot race within the mean-
ing of the rules and conditions, 1t is common ground that
the Paramount syndicate, as the only entrant to have
selected all six winners, would be entitled to the whole
pool, Nelsonian was first past the post, but, as a result
of an objection by one of the owners of Fox View and an
inguiry by the Judicial Committee of the Racing Club,
Nelsonian was later in the day relegated to third, Polaris
being promoted to first and Fox View to second, It is
common ground that if Polaris had the winning number
within the meaning of the rules and conditions, the pool
falls to be divided among the plaintiff and the bearers

of eight other tickets, who are the second defendants,

Having considered the evidence and the submissions
of counsel, I am satisfied that the plaintiff!s claim
must fail, I will now give my reasons, which fall under

two broad headings.

The Jackpot Rules_and Conditions

For some unexplained reason two forms of Jackpot
entry tickets were available at the course on the day of

the mseting, a pink form and a yellow form. There are



some differences between them, but these differences are
.not material on the view I take. The plaintiff used a
pink form for his syndicate., The form is perforated down
the middle so that a copy of the entry may be stamped,
detached and returned to the entrant, It is a multipie
entry form, allowing the selection of all or any runners
(up to 24) in the first Jackpot race to be combined with
any or all the runners in any other Jackpot race. For
each combination of six numbers the entrant must invest
50 cents. The selection is made by marking crosses in
squares corresponding to the numbers pf the horses selected
in each race., The plaintiff selectedvll horses in the
first race, 15 in the second, 11 in the third, four in
the fourth, and one each in the fifth and sixth Jackpot
races : a total investment of $3630. The rules and con-
ditions are printed on the back of the investor's copy

and read as follows :

JACKPOT RULES AND CONDITIONS

1o In the event of a dead heat for first place
all horses participating in the dead heat will
be regarded as winners,

If a horse(s) is scratched subsequent to the
Official Scratching Time and such horse(s)

is not bracketed with another horse which
starts, any selection on such horse(s)

shall automatically be placed on the favourite
for such race as determined by the on~course
investments on the totalisator Win Pool. 1In
the event of two or more horses being equally
determined as favourites the equal favourite
first appearing in the list of runners in the
on~course totalisator records for that race
shall be the favourite for the purpose of

this regulation., The investor must NOT alter
his copy.

2, If the investor wishes to select a horse
included in a bracket he shall select the
totalisator number of the bracket,

3, Race day placings will be final for the
purpose of the Jackpot and later reversals
of placings will not ke recognised,
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\ L, Entries mwey be made only on this form,
The original of the Jackpot tichket will be
stamped and retained by the Club and will
be the sole evidence of the combination on
which the investment was made, The dupli~
cate will be stamped and detached by the
seller and must be retained by the investor,
who, if it is a winning tickelt must produce
it for payment by 8a.m. on the day following
the race day, or such later time as the club
may in its discretion decide,

5. All betting units on the Jackpolt shell
not exceed 50 cents, No bets will be accepted
from or dividends paid to minors or their agents,

6. Any error in the completion of a Jackpot
ticket is the responsibility of the investor,
Claims in respect of tickets which in the
opinion of the Stewards or Committee of the
Club are incomplete, illegible, defaced or
altered will not be recognised,

7. The investor must complete the Jackpot
. ticket and take it to the selling window
1 before it is stamped. Once the ticket has
- been validated no changes will be made to
it in any circumstances,

8, Two Jackpot pools shall be operated,
The first pool shall consist of 80% of the
amount invested on the day together with
such amount as may already have accumulated
and in the event that it is not won this
pool shall accumulate and will continue to
accumulate alt successive race meetings of
the participating clubs until the meeting
at which the total of this pool reaches
$100,000., After that event there shall

be no further accumulations in the first
pool at succeeding race meetings and all
investments made at succeeding meetings
during the continuance of a particular
Jackpot shall form part of the second pool
and shall be distributed accordingly. The
second pool shall until the race meeting
after the date on which the first pool is
frozen consist of 20% of all investments

on the day. At all succeeding race meetings
after that date during the continuance of

a Jackpot the second pool shall consist of
all investments made on the day. In neither
case shall the second pool accumulate,

9. To win the Jackpot poocls one entry
must contain the winning number of all

six Jackpot races which must be listed on
gach portion of the Jackpot entry. In the
event of both pools not being won outright
the second pool shall be awarded to the
person or perscons vith the greatest number
of winning selections on their entry on
that day,
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10. In the event of there being more than
one winning entry in both pools or in the
second pool the pool or pools will be divided
equally amongst all winning entries.

11, HNo claim for a winning dividend will be
recognised unless the stamped ticketl is
presented to the Club Secretary by 8a.m. on
the day following the race day provided how-
ever that if the Club, at the expiration of
the prescribed time has reason to believe

that there is a winning ticket which has not
been presented it may, in its sole discretion,
extend the time for presentaltion of claims for
such period as it thinks fit.

12. The proceeds of a winning tickel accepted

as valid, shall be payable to the bearer on

the racecourse or at such other place as the

Club may decide, Claims of multiple ownership

of or participation in a ticket, will not be
recognised and the proceeds of a winning ticket
will be paid only to the bearer at the time of
presentation., When a winning ticket is presented
the bearer must identify himself to the Club's
satisfaction as the person whose name and address
appear on the winning ticket,

13, The validity of any ticket in respect of
which a dispute may arise shall be decided

by the committee and their decision shall

be final and subject to no appeal, The same
shall apply to any gquestion or dispute arising
out of the interpretation of these rules or
which is not covered by these rules and the
committee may in its discretion waive any of
the formel reguirements of these rules.

4. No Committeeman, Steward, or other
official of the Club (including the Secretary
and his office staff) and no person employed
in the totalisator today is permitted to take
part in the Jackpot today. Any successful
ticket found by the Club to have been pur-
chased by any such person (or on his behalf)
will be declared invalid,

15, No deductions of any sort will be made
from the pool.

16, Any dividend announced on race day shall
be tentative only and subject to final confir-
mation,

17, The first Jackpot pool may be terminated

if, in the opinion of the Waikato Dist., Committee
it is considered necessary or advisable to do so0.
The Committee shall if it decides to terminate
the first pool nominate the Race meeting and

the date on which the first pool shall terminate
and on the day specified the first pool shall

if not won outright be avarded to the person or



persons with the grealest number of
winning se Notice of the
Race meeting and the date on wnlch the
pool is to terminate shall be given
either in the race~card for the day or
by notice displayed in sonme prominent
place on the race course at which such
race meeting is being held,

18. The Jackpol accumulator sweep-stake
is conducted by a committee representing
the participati Clubs referred lo here-
under under Section 4% of the Gaming Act
1908, All decisions to be made in cone
nection with these rules shall be made by
such committee or such parson or persons
as it shall from time to time nominatle,

The yellow form is smaller, set out differently and

s0 as to allow only ten selections per form in each race,

and in some respects differently worded., Among the

differences it may be mentionsd that clause 13 of the

rules and conditions on the yellow ticket refers to the
Waikato District Committee instead of simply the committee,
and clause 18 on the yellow tickel provides simply : 'The
Jackpot Accunulator Sweepstake is conducted under section 45
of the Gaming Act 1908, and its subsequent amendments',

But the crucial clauses % and 9 are identical on the two

S forms,.

The plaintiff went to trizl on a secoad amended

statement of claim. It sets out more than twenty
alternative grounds or contentions, most of then alleging
that any decision of the Judicial Committee following the
inguiry conducted as & result cf the objection or protest
was ineffective against the plaintiff's claim for one reason
or another, But there is no specific mention either there
or in any of the correspondence produced to the Court of
what was presented at the trial as the plaintiff's main
contention, This was, in summary, tkat for the purposes

of the Jackpot rules the winner of a race is the first

horse to pass the post; that the identity of this horse



9,

is an objectively ascertainable fact, a time and wotlon
assessment calling for the application of the human senses
of observation with or without the aid of mechanical devices
such as binccuvlars or cameras; but that if any doubt had
arisen in any entrantt!s mind on race day the question could
have been referred to the Jackpot committee, in which event
that committee would have bhad to conduct an ingulry comply-
ing substantially with the rules of natural justice and at
which all the interested entrants in the Jackpot (bult none
of the connections of the horses) would have had a right

to be heard, In developing his argument about that kind

of inguiry, counsel for the plaintiff found the analogy of
an Athenian parliament irresistible, Mr Barton stressed
in opening that the plaintiff was not relying on any
decision made by any committee or other persons - not even
the judge appointed for the meeting under the Rules of
Racirg., .The role of the judge, he said, was outside the
Jackpot rules; no doubt the Jackpot committee would
consider the judge's views 1if there were a dispute, but

in theory that committee would be free to differ from the
judge. Further, that committee would act on thelr own
general knowledge of racing and would not be bound by the
Rules of Racing, though entitled to have regard thereto

if they saw fit. An entrant in the Jackpot seeking a
ruling from that committee would have to do so within a
reasonable time, which would vary with his particular
circumstances but would be confined to race day. At one
stage it was said that the Jackpot committee should meet
immediately after the last Jackpot race to give a decision
as to the winner of each Jackpot race on the day, at which
meeting it would probably ‘rubber stamp' some of the placings

that had been determined under the Rules of Racing; but it



‘may be that this was not an essential part of the
argument. The whole argument was sald to follow from
the Jackpot rules and conditions, particularly clauses
13 and 18.

¥r Henry, who presented fhe final subnissions Tor the
defendants on this part of the case, described the argument
for the plaintiff as uwntenable. 1 regard that as an under-
statement. The unreality and impracticability of the argumen
need no_gtressin@, The essential question is the meaning of
frace day placings' in clause 3, It is a question of
interpretation. In answering it regard must be had, not onl
to the context of the rest of the ticket, bubt also to the
general nature of the transaction and the surrounding
circumstances. The following are important considerations.

The competition concerned the results of races conducted
under the New Zealand Racing Conference's Rules of Racing by
a club registered under those Ruleg and entitled to use the
totalisator, as avppears from the first schedule to the Rules
and the licence to use the totalisator at the meeting on 29
July 1972, granted to the club by the Minister of Internal
Affairs under s.50 of the Gaming Act 1908 on 15 May 1972.

The Rules and the licence were both proved in evidence. The
Jackpot committee comprised representatives of a number of
registered clubs, likewise shown by the first schedule to the
Rules as entitled to use the totaiisator and likewise holding
licences, as Mr Roberts testified.

The Rules of Racing are expressed (by Rule 2) to apply
to wide categories of persons, including all clubs and owners
and all persons - applying for admission to or attending at any
racecourse on vhich any race meeting is held. I find it
established by the evidence that entries in the Jackpot could
only be made on the course and that the plaintiff filled in and

. . . t 2 : Jo
submitted his syndicate s entry there after ascertaining the
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numbers of the selected hovses from the official carcd or
| race book issued by the club. The numbers were vital; ilndeoc
clause 9 of the Jackpot rules even reflers to the winning

number, not the winning

The first page of the race

book listed the club's officlals for the meeting, including
the Stewards, the Judicial Committee and the Judge; it has
not been disputed that these necessary officlals were proper:
appointed. Obviously horse races, like most other
competitions, camnot he conducted without rules. The Jackpol

ruleg do not deal with the conduct of the races. If the

only rule was that the horse first past the post was the

winner, the meeting and any competition concerned with the
s & ¥ X

results would be chaotic. The Rules of Racing contain many

provisione laying down the necessary detalls. Handicaps,
rier positions, the star the rse b e covel s
barrier positions, the start, the course to be covered

interference, weighing in, permissible racing and riding gear

)

- these are only a few elementary examples of the kind of
matters that have to be covered, Wo less manifest is the
need for official adjudication, espescially when close

* finishes may be witnessed, from various positions and with

various degrees of calmness and objectivity, by thousands of

racegoers., I do not believe that anyone with any

familiarity with racing would entertain more than fleetingly
the suggestion that in referring to race day placings the
dJackpot rules meant anything other than the placings as
determined that day under and in accordance with the Rules
of Racing.

The express exclusiqn of later reversals of placings was
necessary because otherwise 1t might have been implied that
a subsequent reversal on appeal under the Rules of Racing to
a District Committee (rule %47) or the Appeal Judges (rule 35
could affect the Jackpot result. In this express exclusion

clasise 3 of the Jackpot rules is somewhat analogous to rule



309 (4) of the Rules of Racing. The latter rule provideo
that after the Stewsrds have duly authorised the payment of
dividends, no altervation in the order of placings and no
disgualification of any horse placed by the Judge shall have
any effect with respect to the totalisator. The Jackpot
money did not go through the totalisator and clause 3 allows
reversals to be effective for Jackpot purposes until the end
of race day. Rule 202 (2) of the Rules of Racing provides
that & race meeting shall be deemed to commence at ten
o'clock in the morning of the day on which the first race of

the meeting is advertised to be run and to conclude at ten

o'clock in the evening of the last day of the racing - a

provigion which may supply a definition of race day for the

purposes of the Jackpot rules, especially in the case of a
one-day meeting such as thig; although 1t is not here
necessary to decide as between 10 p.m. and the alternative
of midnisht, since the revised places were announced between
5 and 6 p.m.

As I see it, the immediate question in the case is not
strictly one of implied terms: it is as to the natural
meaning in the Jackpot rules of the express term 'race day

placings'. Assuming, however, that it is right to treat the

case as turning on vhether a term should be implied or a
document incorporated by implication, I have no hesitation in
finding it necessary to give business efficacy to the Jackpot
rules to imply the term that the Rules of Racing are
incorporated except so far as specifically excluded or
modified (as by the exclusion of reversals after race day).
In the words of Lord Pearson in Trollope & Colls Ltd v ilorth

West Metropolitan Regional Hospital Board 1973 2 411 T.R. 260,

248, T find that the parties to the Jackpot must have intender
that term to Torm part of their contract: it went withoub
Stying.

The other provisions of the Jackpot rules contain
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e references

rards of the Club.

conferred by olavces 135 and 18 of the pink

form on the Jackpot Commiittes and by clauvsse 13 of the yellow
form on the Waikato District Commithee, suvch clauses are of a

well-known type and are not, 1 think, intended oxr apt to

cover guestions whose det otherwi

32 provided fox

ittee mentioned Lo decide

These clauses empover the

e e

ng out of the interpretation of th

guestions or dispulbes ar
Jackpot rules or to make decisions in comnection with those
rules, though it was accepbted on all sides in avgument in the
present case thet they cannot oust the Jjurisdiction of the

L.

Court to interpret the rules: Walton v Holland 166% W.72 . L.R.

927, 145-6; Tnderby Town Football Club Litd v Football

o wios s o o

ont Lbd 1971 Ch. 591, 604-5. Consistently with that
principle, the plaintiff here is not asking the Jackpot
coumittee to interpret the mesning of ‘race day placings' in
the Jackpot rules or to decide any guestions in connection
with those rules. He is asking the Court to inbterpret the
expression and to adopt the involved interpretotion already
outlined, starting with the point about objectively
ascertainable fact. Cleuse 13 also empowers the committee
mentioned to decide any gquestion or dispute not covered by
these rules, It was on this part of the clause that
reliance was chiefly placed for the plaintiff. But, for the
reasons already given, I think that a guestion or dispubte as
to which horse won the race ig coversd by the Jackpot rules,
because the natural meaning of those rvles is that race day
placings are to be determined in the manner provided by the
Rules of Racing. Clauses 13 and 18 are designed to prévide
machinery for the administretion of the Jackpot, not for the
determination of qguestions relatinzg to the conduct of races.

I can see no justification for trying to stretch them to



lnary consequene

the plaintiff as to the

viled, are 2 strong rezson

T have been led to the conclusi

ndependently of the line of authorities in which leading

(1856) 11 Bx. 715, 156 B.R. 1018;

s v Wolfe (1869) L.m, 2 ©.0,280; and Gioriani v Burnelt
1933 A.C. 8%, Quite understandably those cases were not
cited in argument, Tor in each there was an express

reference in the the decision of stewards or

the rules of a Jockey club. But it seems not irrelevant to
guote the words of Baron Alderson in the first of those cases

words which wvere approved by the Privy Council in the last:

Bvery contract must be deltermined according to the
CJT~vqs$%noau belonging to it. Thig is one of racing,
1 practice has bﬂbﬁ> that, in order to
ascertaly ¢ to have the stakes, it must first be
determined who ig the winner, not in the cpinion of a
Jury, but of the persong appointed to decide it, viz.
the judge or the stewards.

Under the Rules of Racing (rules 207 and 208) the
Judicial Ceamittee exercise the powers of the Stewards in
respect inter alia of objechbions and protests. In my view,
wording mw ch.stronger than anything to be found in the
Jackpot rules would be needed to show that the entrants in

5

such a competition did not intend the resulits of the races

to be determined in the traditional way.

Lest it should be held, contrary to his main argument,
that the Rules of Racing were incorporated and that a

Judicial Committee declsion could constitute

@

race day
placing for Jackypot purposes, Mr Barton made some

submissions attacking the validity of the Judiial Committiee



decision to That there was suvch a decision by

the Judicisl Commititer was accevpted, a submission that 1t

5 b

had not been proved being abandone

[0
we

but on various grounds

1t was contended that the Committee were not prdved to have

vin the jurisdiction conferred on them by the Rules

of Racing or that their decision was so unsatisfactory e

(..,
0

to justify the Court in tresabting it as completely inelfective

[y

for JdJackpot purposss. ALL ties were economical indeed

N

in the evidence they pub belove the Court relating teo the

Judicial Committee's inguiry and decision. The plaintiff
called a legal execubive emploved by his solicitors, who
deposed to ceritain conversations he had conducted with three
of the four members of the Committee, and made some mention
of having spoken to persons involved in the inquiry. The
plaintiff also served subpoenas on the same three members
of the Judicial Commitltece and during the trial obtained
recolpts from them for the conduct money previously paid
and produced those receipts as exhibits. But the receipbs
were evidently obtained for the purpose of getting a sample
of the handwriting of the Chairman of the Committee (Mr
Wellsce)., The plaintiff elected not to call these witnesses.
Nor did the defendants call any members of the Judicial
Committee. The first defendant celled the secretary of the
Waipa Racing Club, HMr Roberts, who was acting as race day
secretary for the Taumaruvnui Club at this meeting, and also
a Stipendiary Steward to the New Zealand Racing Conference,
Mr Bird. Mr Roberts had taken no part in the inquiry,
though during it he had occasion to go into the judicial room
from time to time. 1In acecordance with rules 5% and 57 of the

Rules of Racirg, Mr Bird organised the procedure at the

inguiry and wes presert throughout the taking of the evidence



by the Commititee and declgion was given, but he

was not present during . In
his opening Mr Brown indicated that Mr Bird would produce a
record of the Judicial Committee hearing signed by the

-

but later he explained that this was not done because

My Barton had raised an oblection thab Mr Bird was not an
appropriate witness to produce the record. The second

defendants not sur

"3

There was some other evidence called for the plaintiff,

but it had little or no bearing on the ingquiry or the

o
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incident occeasioning i evidence included testinony

by the plaintiff himself and another nember of the syndicate,
Mr Tsimbourlas, both of whom said thatb they thought from
their ObS@T”'L1Oﬂ“ that FNelsonian had won. Mr Tesimbourlas
had recorded the race commentary on & tape recordero He had
left it on for a period of nesrly half an hour after the
race. By consent the tape covering thatlt period was played in
open Court. Mr Heal (Lhe legal execubive) produced a
transcript of such of the announcements and remarks recorded
a5 he could make out, and gave evidence of the times at which
gome of them were apparently spoken. Fron the tape and the
transcript it appears that almost immediately after the finish
it was announced that a photograph for first place between
nunbers 2 and 2% (Welsonian and Polaris) had been called for.
Soon after thut there were geveral announcements within guick
succession noted by Mr Weal as glving the order 2, 23, 24

(Tracey Lee), but he accepbted thit there might have been a



reference to 8 (Fox View). The third announcement was
immediately followed by the advice 'Hold all tickets'. in
answer by the plaintiff in his evidence-in~chiel showed that
he regarded this ag an indication that th@rc’wag zoing to be
an Inguiry. Mr Neal eaid that this indimation would have
been ‘at least three or four minutes from the end of the
race'. That is consistent with the evidence about the time
of the protest itseld to which I am about to refer. Nothing

else on the tape calls for specific comment, and the fact

that members

of the syndicate did not contribulte any evidence

of importance about the running of the race perhaps sugeests

bR

that there would have been 1ittle direct value in giving them
and other Jackpot enbtrants a right to be heard al an inguiry

- to say nothing of the logistics involved.

I find the bvasic facts to be as follows. For the Te

¥uiti Hack Handicap, which was the seventh race of the meeting

and the sixth Jackpot race, the Judge duly signed, in

accordance with rule 277 of the Rules of Racing, a report

showing that the hcerses had reached the winning post and been
officially placed by him in the order: HNelsonian, Polaris,
Fox View, Captain Peri, Tracey Lee. He recorded the winning
margin as a head, with three lengths between second and
third, a neck between third and fourth, 2nd a nose between
fourth and fifth, After the race the weighing in of the
horses placed by the Judge was completed at 3.50 p.m., as
duly recorded by the clerk of scales on the welghing card.

A% the same time, .50 p.m., a written protest or objection

%

by Mr B.A. Hamilton, & part owner of Pox View, against the



T0.

oy x

Racing obiecbions on certain CTOSH
fi) <}

or jostle or other act on the part of its rider during the
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race', must be made within two minutes

ighed in of the riders of the horses placed by the Judge

has been 0 welghed in, unless the Stevards are satisfied
that such objection could not have been made within that time.

-

The written objection did not epecify the grounds but I

5]

My Bird's evidence-in~chief that it was treated as an
ohjection to be considered in berms of rule 278 (1) which
provides:

278 (1) If, in the opinion of the Stewards, a horse
placed by the Judge or its rider has interfered with
the chences of any other horse or horses placed by
the Judge they may place such firgt-mentioned horse
immediately after the horse or horses so interfered
with.

On Mr Bird's evidence in cross-examination I find that
the protest related to an incident which began in the
finishing straight about three-guarters of a furlong Lrom
the winning post. It is & reassonable inference that the time
linmit in vrule 319 (2) applied to this objection. o doubt
the recorded times are not necessarily accurate Lo the second,
but on the evidence I find that the objection was made within

the prescribed two minutes. As for the ingquiry itself, T

have no doubt that My Bird correctly read out to the Commitiec

the words of 278 (1) and in particulsr - and notwithstanding

J

the hearsay evidence of Mr Neal about the words said to have



and on the balnnece of

conclusion, The inouwiry lagted about one hour

gquarters or two hours, bubt wass ioterrupted by the ruvming of
two races. The Judicial Committee those

races. The regothering of ses, some of whom had

commitments Tfor those racen, also btook time. Commections of

the three horsges wers present

4

ey

the inoguiry and all those

concerned were given the

tender evidence. A film

taken from a head on posit

gtraight, was shown g number of times during the inguiry.

After delibernting the Committee albtered the placings to

Polarig, Fox View, Helsonian, and this resull was nouneed

on the course loudspeaker. ¥Mr Roberts obitained written

authority for payment out by the totalisator of the win
dividend for Polaris, two of the three signatories bein

the

Fhy

Wallace and My Pratt (both of them Stewards and members o
Judicial Committes). That avthority was then taken to the
totalisator., Paym ht of place dividends for the three horses
had been auvthorised at about %.50 p.m. bubt no payment of a win
dividend had been authorised before the end of the inguiry. I
infer and find from the evidence which I huva gsummarised that
the Judicial Committee relegated Nelsonian because they were
of opinion that, in terms of rule 278 (1), the horsc or its
rider had interfered with the chances of the horses placed

4 third by the Judge and becouse, having

o

gsecond a: much
evidence and studied the Film, they congsidered thalt the noture

of the in erference made this cha of the placings appropria’
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rhur rite esse acts
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Relerence was also ms

Profesgsor de Smith's book on the Judicial

Jurisdictl tinferior! tribunal is attacked or relied

in collateral dings, the burden of proving

Letion, 2nd ed. 105, thaet if the

5

to nake the decision is cast upon

&

support the decisgion., I am disposed to

in collateral proceedings the onus is normally

the procaad

over the cage

the tribunal was properly seilzed

2 time when it retained jurisdictio:

ocrder of the kind it was auvthorised to

wes based on

delivered by North

Judgment on that

orms would then shift to the party
show, for instance, that the order

grounds or thalt no grounds whatever

[t

the order. That approach is at

gment of the Court of Appeal

Ty Waere
SE SVAVSITH
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s cited for the plaintiff, IF
of the present

T woulidl he

disposed to

fact tioat the plaintiff attack
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nding to appear belore
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should treat the decisior

congidered bogether;

of each be! Laimed,

Shortly stated it wae claimed that bthe evidence established

(1)  that dwo of the Judicial Commitiee taker

tickets in the Jockpel in bresch of of the Jackpot

rules and conditions; {11} +that the

into an error of law

two members were under the misapprehension that, in the event
of interference with a horse's chances, relegation was
mandatory under rule 278; (iii) thaet the Committee knew
before they completed thelr deliberations that only one ticke
would take the pool if the protest was dismissed, wheveas if
Nelsonion were relegated the pool would be shared among &
number of entrants.

With repgard to this ground the first general comment mus
be that the Court is not hesring an appesl from the Judicial
Committee's decigion. The Court hag no jurisdiction to do so
Nor is the present even a proceeding by way of direct review
of the decision, such as an action for a declaration. The
ground appears bto be a novel basis for collateral attack. No

authority was cited for it. Fven if such 2 ground is known




the Committee's

And of thet I am very

satielied, It iz guite consistent with the very
limited evidence aboutl the race incident put before the Court

the other parties that there was gx

cehed the only pospsible

decision. To prevent mis let it be added
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such 38 the case, The Court simp

facts, For ressons which no doubt seamed

good to them, each of the parties refrained; as they were

)

ntitled to v

‘rain, from any parbiculasrity in the evidence

:d during either the race or the inguiry.
The plaintiff, whose representative had apparently interviewed

a number of in the inquiry, called

none of Wot even the owner

STy Yoo
an was

reference in

the correspondence that was produced to an appeal by the

connections of the horse agalinst the relegation being

)

withdrawn. In view of that dearth of evidence I can sese no

merit in the argument. PFurther, the plaintiff is asking the

o Court to helyp his syndicate recover alleged winnings at

gambling. That is his sole ‘'interest' in the Committee's
decislion, I doubt whether it shouvld be treated as giving
him locus standi to attack the decision in the Court on this
ground for Jackpot purposes, even if such a ground were

avallable to the owner of the horse in proceedings not

relating to the Jackpotb. This is apart altogether from th

@

guestions arigsing under the Gaming Act, which require

A

separate consideration.

The fact that it is by no means esbtablished that the

Committee's declslon was generally unsabtisfactory secms $0 me
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noew nec

aquestion,.

ieldly din the 14 what hes been said about the

position of racing club stewards in such cases as O'Brisn v

e

Boyle, I can see no justification for reading into clause 14

an implication that & mewbar

bhe Judicial Commis

transgressed that clauvse is avtomatically debarrsd {rom

performing his functions

a member, even though the breach

can have no influence on the Committee's delib

As to the second point, Mr Neal, a former
police force, gave evidence to the effect that in the course
of his investigations in the interest of the plaintilf, Hr

My Thomas indicated to him in conversalions that

hey had considered releg

tion mandatory under the Rules of
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he told me

his missions, his employers, %
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g osolicitors, 'had

a very close look at the he
was provably in the state by

cross-—-exaniners in which one 1s ant uncongcicusly to zdopt an

interpretation of an ambiguous le to one's

client. However that may be,

Weal'ls evidence abou

e

Mr Tho were accepted to the Tull, it wouvld not materially

advance the plaintiffls caose.

gsecond point alone would not be enough to justify an

of the decision Toreosver, as he pulbt it in answer to &

guestion, rs of a bribunsl is

U

shown to have been under a misapprehension as to the meaning o

a rile, that only

o

takes the plaintil

showing that the tribun

idence a3 & whole,

4

, L oam certainly not prer
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tho rule. T reach that conclusion as

of the weight ol

deration of inady

howevwaor, thaet no case was cited in which a statement w
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¢ member of a bribunal some months afte

(Mr Thomas was not interviewed by Mr Neal until %0 October

1972) has been admitbed zs evidence of the view of the rules

on which the tribun
Ag bto the third point, 1t may well be that the Judicial
Committee knew that their decision could have the effect of

¥

determining whether the Jackpot would

A,Zz

. 2o to one syndicate

or be of euntraants. But it ves conceded

that this had influaenced their

decision in any way. The suggestion seems wholly unfounded.

For these reassons T think that, on the true interpretatic
of the Jackpot rules and conlitions, race day placings meant
the officiel placings determined under the Rules of Racing by
the end of the day, and thet in the circumstances the

N

decision of the Judicial Commitiee conclusively settles the

placings.

_The Gaming ict
I have thought it probably more sabtisfactory for the
partics, and perhaps more in the public interest, to deal with
this case by considering it on the merits first. But there is
a second broad reason why it seems to me that the plaintifif's
-

elaim must fail: namely that the action is not maintalinable

because of the Gaming Act.
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the Court

. In the present

[P T B U S A W SO S O
action they filed a notice of mobtion, signed by
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for orders setiting aside the injunction and dismissing the

AAntiff s action could not

action, on the grounds that the pl
be maintained by wvirvbtue ol the provisions of s.71 of the Gaming
et 1908 and that the interpleader proceedings would determine

a4

the proper distribution. On 14 December 1972 orders were
made by Henry J. by consent of all parties, adding

dismissing the

defendants as parties to the pr

motion . motion by

the pre proceedings

The plaintiff in this action subseguently filed two amended

.

statements of claim. Wone of the defendants pleaded the

Gaming Act as a defence in any of their Staﬁements of defence.
At the hearing of the asctlon leading counsel Tor the first
defendants mentioned’at the beginning of his opening that he
would refer to some matters of law at the end of it. When
he appeared to be about to call his first witness, 1 asked
whether he had finished hig opening and he séid that he hagd
forgotten to mention the matters of law. He then said that
the Tirst defendants sugrested that the Court should have
regard to .71 of the Gaming Act and that thereby the action

was not mpaintainable.



not want the opportunity

ffecting the point; and he

that it would be an

ould not be
prejudlced if it were alloved to be raised ot this late stage,
except possibly insofar as the guestion of costes might arise
On that he said that if the Act had been pleaded, the

plaintiff would haove wished to cons pogition

responsibly before bringing the case on for hearing. 1 think

it was obviocuvsly foreseeable, however, that the

well feel bourd to raise the point, whether the Act was

pleaded or not. There are authorities indicating that the

Court has such a duty: see for instance Iu Wood
(1908) 24 T.L.R. 617; son v Wolland (1915) 34 W.7.L.R.

7463 Q'Brien v Stead (1894) 13 N.7Z.L.R. (C.&.) 81, 93. Wr
Brown said that the failure of the first defendants to plead
the Act was an oversight. Having regard to all these

conside ‘wtlon I granted leave to the defendants to amend thei
defences. They all did so by pleading that the action cannot

be meintained because of the provisions of either .69 or .70

g.71 of the Gaming Act 1908. There was full argument on

the point, pariticularly by Mr Corry, Mr Little and Mr Barton

(wvhom I granted an opportunity of final reply); but the views

that I have formed can be expressed quite shortly.
Notwithstanding some judicial statements, as by Russell

L.de in Barl of AEllecnmere v Aull oo 1829 2 Ch.1, 52, that
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there cannotb two sides to a bet,

I think that the weight of auvthority now clearly favours the
view thaet in the ordins tot gituvation or in "pleks’
compstbitions or others of the kind sometimes known ag pool

betlting, all the participants are bvetting among

e N B -
The lezading New Zealand case

Boarw 1960 W, 2%.L.R. 1064 where judgments

effect were delivered in the Court of Appeal

by Gresson P. and Cleary J. Most of % New Zealand
reported cases are collected thers, More recent decisions

to the same effect are Police v Pools (New Zealand) Ltd 1962

N.2.L.7. 854, McGregor J.; Police v Steele 1964 W.Z.L.R. 482,

Tompkins J.; and Racing Enter-Prizes Ltd v FPolice 1970

N.Zz.L.R. 307, Haslam J. I refer also to Automatic

Totalisators Ltd v Federal Commission of Tazation (1920) 27

C.L.R. 513; Esler v 5kill Ball Pty TLid 1940 V.L.R. 429;

Wagner 1963 W.AR. 180; and

Totalisator Agency Board 1971

V.R. 274. Perhaps the most helpful English case is still

Attorney-General v Tuncheon and Sports Club Ltd 1929 A.C. 400,

where at p.405 Lord Buckmaster spoke of a bet simply as

‘something staked to be lost or won on the result of a

doubtful issue'. The French term pari mutuel might be said

to sum up the effect of the avthorities. The Jackpot does not
seem to be distinguishable in any materl 2] respect, and it
cannot be doubted that in ordinary usage the entrants would be
regarded as betting. Section 50 (8) of the Gaming Act 1908,
repealed as from 1 August 1972 by the Racing Act 1971 but in
force at the relevant time,lgave a clear indication of the
view of the New Zealand legislature as to the meaning of
betting, in defining 'totalisator' as 'the instrument for
wagering or betting knovn by that name'; see now s.2 of the

Racing 4ct. I respect:ully think that the concept of mutual
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Accordingly 1 think that the plaintiff's action ig

o

prims facle barrved by the concluding words of s.70 of the

12 het, which provide that 'no action shall be brought
or maintained to recover ....... any gun of money won, lost,
or staked in any betting brensaction whatevert!. It is notv
necessary to decide whether the action would also be barred
by 8.69, though I am inclined bo think that it would. Nor is
a decision on s.71 called Tor. There is quite a strong
argument that s.71 is concerned only with stakes or prizes
for the competitors in the races, games, sporits and exercises
there mentioned, and not with mere bettors; some support for
it can be obtained from considering the effect of the proviso

which appeared in the forerunner of the section, s.7 of the

Gaming Act 1894, and from the judgments in Fatterson v

A B

11 v Beck (1913) 32 W.Z.L.R.

On the foregoing view about s.70, the action cannot be
brought unless saved by s.45, which was likewise in force at
the date of the Jackpot and repesled by the Racing Act as
from two days later. Sections 44 and 45 read:

44. -~ Every bransaction wherein any money or

valuable thing is received ag or for the consideration
for any assurance, undertaking, promise, or agreement,
express or implied, to pay or give thereafter to or
among any person or ypersons, by lottery or chance,
vhether by the throwing or casting of any dice, or the
drawing of any tickets, cards, lots, numbers, or figures,
or by means of any wheel or otherwise howsoever, any
money or valuable thing on any event or contingency of
or relating to any horse race, or other race, fight,ganme,
sport, or exercise, or as or for the consideration for
securing the paying or giving by some other person of
any money or valuable thing on anv such event or
contingency as aforesaid, and every scheme of the nature
commonly known as a sweepstake, shall be deemed to be a
lottery within the meaning of this Act, and the provisions
of this Act shall apply in respect thereto accordingly.
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Aty 1955 R.2.L.R. 172 Gresson J. held thad

in which & 'picks' competition was
conducted should not be convicted uwnder s.41 () of the Gaming
Act of assisting in conducting & lottery. In interpreiing
s.44 the Judge drev a distinction between ‘what might loosely
be termed a sweepstake! and ‘what is commonly known as a
sweepstaket, He held that the competition did not fall within
the latter exvyression in s.44, principally becsuse the result
was not determined by pure chance., The competitors picked
their winners, and 'in forecasting the result of a horse race,
skill, expsrience and study can, and normally do, play a not
inconsiderable part...’ In Bhana v Barriball (Christchurceh,
24 Wovewber 1972), a case concerning a 'jackpot sweepstake!
conducted by a trotting club, the plaintiff claimed to bve a
member of the winning syndicate, to whose representative the
money had been paid over. The claim failed on the facts, it
being found that the plaintiff was not a member, but the Judge
went on to hear separate argument and gave a separate judgment
on whether, if he had been a member, the plaintiff's claim
would have been barred by the Gaming Act. He held not,
essentially on the ground that the Act does not preclude an
action by a principal to recover from his agent betting
winnings received by the agent on behalf of the principal.

As to a submission that the jackpot competition was illegal

as a lottery within s.44, VWilson J. said:

The validity of this submissicn depends upon
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won the 214 select the hor
of his choice I uﬂ@ vpool was decided
purely }V chance ~ by the luck of the draw., It was,
indeed, a Torm of lolttery in the wider sense in which
that term is descridbad in s.44.

Later in the judgment he said that he was following

ALty in holding thet the jackpot competition was
not such a sveepstake ag is contemplated by s.44, zs more than

no involved.
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‘a mere scintilla of skil

t ods guite clear that skill was involved here. The
point may be underlined by mentloning the plaintiff's evidence

that he selected only one horse in each of the last two races

because, having watched them running at a previous meeting,

hc thought they were going to win. The reference in ¥Wilson

J.'s Judgment to s.4% suggests that he did not regard a
competition entailing such elements of skill as covered by
that section. The suggestion is confirmed by the tenor of
the rest of the judgment, which assumes throughout thet ss.69,
70 and 71 would have applied but for the agency point. I

-notice, too, that at one point in his judgment in Official

Assicnee v Totalisator Agency Boal
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that the winner of a sweepsbake 1s determined sclely by the

chances of the drav,



a digbtinction betwveen

the dictionary and is commonly
known as a not without difficulty. Wormally a
dictionary should reflect common usage. There is also the
problem of the date as at which common knowledge would have to

be ascertained: 1881, when the original of the present s.44

Led.
appeared, 1908, or 19727 As the principles are stated in 36

Halsbury's Laws of England, 3rd ed. 392, para. 587:
Words are primarily to be construed in their ordinary
meaning or common or popular sense, and as they would
have be@n generally understood the day after the statute
was passed, unless such a construction would lead to
manifest and gross absurdity, cor unless the context
reguires some upe“ldl or pa?ticular meaning to be given
to the words

With the utmost respect for the opinions and experience of

Gresson znd Wilson JJ., I am not sure that I am entitled to

assume that when the Gaming Act provisions were enacted what

was commonly known as a sweepsbake was confined to sweepstakes
involving no substantial skill. It must be recognised that the
lottery context of s.44 affords a special reason for adopting
such an interpretation there. There is no need to guestion the
decisions that s.44 applies to pure chance sweepstakes only, but
I am not convinced that the word 'sweepstake'! should be confined
to the same limited interpretation in s.45. The latter section

originated at a different time (1885). Nor does it include the

words ‘'of the nature commonly known as'!. Moreover s.45 provides
that nothing in the Act is to apply to sweepstakes covered by
the section; so0 it is not concerned merely with freeing some
sweepstakes from illegality as lotteries by reason of s.44.

In recent times jackpot competitions have undoubtedly been known
as sweepstakes, as the tickets here proclaim. The word is
fairly capable of covering them. Taking all these factors into

account, I am prepared to assume in favour of the plaintiff,thouz
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I am also prepared to assume it to be ilmmate

the contributions on 29 July 1272 were augmented by & sum

carried over Trow an earlier sweepstake, And clearly clauge

15 of the Jackpolt rules reguired the whole sum conlrlibu
that day to be distribubted, nor is there ony evidence of any

deduchtion. It is elso plain that only entrants on 29 July

held on that day.

1972 couvld participate in the swe
The crucial difficulty in the plaintiflfis way so far as
s.45 is concerned appesrs to me to be the reguirement of the
section 'that the several contribubtlions theretc do not excesd
five shillings each'. Intrants were invited to and did
contribute, with one entry form, sums much in excess of that.
As in the case of the Paramount syndicate, thousands of
dollars might be invested. It is true that the minimum
contribution, covering only one selection in each race, was
50 cents. jﬁfﬁﬁgﬁﬂﬁE‘V,§2£§SXEﬁ 1965 A.C. 430, a case about
gambling or fruit machines, was cited., The statute there
interpreted laid down a condition 'that the stake required 1o
be hazarded in order to play the game once does not exceed
sixpence'. Although a player could put in more than one
sixpence before pulling the lever, he did not have to do so
to play the gane. The condition was therefore complied with.
In that case the statute was fairly clearly referring to the
minimum contribution needed to play. The guestion is whether

a similar intention can be extracted from the different words

of s.45.

When the section originated, as part of s.7 of the
Gaming and Lotteries Act 1881 Amendment Act 1885, it contained
an additional restriction. The total amount subscribed was

not to exceed five pounds. That was dbrousht forward invo the
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however,
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by regishtered clubs not authoriged
totalisator, Incidentally, thaet proviso suggests, I think,

that Parliam

nt did not regax

depcndent zolely on cl

restriction couvld not, it se:

the five shillings restricbtion.

o

Lfficult to se» why the le
1885 and 1908 imposed both restrictions wnless it was intended
that no contributor should put in more than five shillings
It would seem viritually pointless Lo stipulate that the total
amount subsceribed was not to exceed Tive pounds and that no

.entry should cosgt more than five shillings but to leave any
contributor free to make more than one entry. And even
without the legislative history there is no manifest reason
why Parliasment should be concerned in such a conte with
limiting the cost of tickets but not the number that could be

taken. Counsel for the plaintiff was contrained to describe

e

t as a legislative mystery. On the other hand it is
intelligible that the legislature, concerned to limit
gambling, should intend that no one should contribute

more than five shillings to such a sweepstake. A Tfurther
reason might have been an intenbtion to ensure that bigger
bets went through the totalisator. We know from such cases

as Dark v Island Bay {a01n Co. (1886) 4 W.2.L.2. (3.0.) 301

that totalisators were in use in New Zealand in the
.

eighteen~eisghties. There might be some difficulty in

policing a provigion prescribing s maximunm contribution for

(\

any individual, but that does not seem to me to have any
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ot the On the other hand

a Little help is furnished, I think, from the wordse ! up on

2 racecourset, There

tion of somelthing dmpromplbu,

a ing round of the hat, though I do not pul great
this. The elabhorate pre-meebing arrangements necessary for the
Juckpot seew a cry from the spirit of the section.

A1L din all, I think the more natuvral interpretation of

s.45 is that sweepstakes

got up on a racecourse

provided that no one puts in more

{(subject to the 1949 provise) the whole pool goes to the
winner, so that such sweepstakes cannot be organised for gain.
Despite the various ssgumptions I am prepared to make in favour
of the plaintiff, and despite the references to s.45 on the
entry forms, I must hold therefore that the Jackpot was not
covered by s.45; with the resullt that the plaintiff's clsaim is
precluded by s.70.

This decision will be a disappointment to the plaintiff
snd the other members of the Paramount syndicate. One can only
hope that it will be some consolation to them to reflect that
they are Joining, albelt in a rather specitscular way, the ranks
of countless followers of the Turf who must have been deprived
of winnings over the centuries by the resulits of protests.
Philogophy may be made easier by the sum, no triviael one after
all, which the syndicate will. doubtless receive on the footing
that they share the pool with each of the second defendants.

For both the broad reasons I have given there will be

judgnent for the defendants. In the normal course an order



R R T,
OBUDE COLGS

allo to the

sSome

B I oy e
for interess.

not now bhe

£ - . o~ s ad R WSS LES
for argument about

followed. I

naoeens

wish to apply for cos

August 197%;  otherwi

Nothing was

the

i~

taken with

it be dissolved from

there

interim injunction.

24 August 1973,

matbers,

are

receive menoranda from counsel

defendants or any of them

should lodge a memorandum by 24

will be no order.

the hearing about the course to be

Accordingly 1

gubject to a

reservation of leave te any party to make any application

regarding it before that

Solicitors

For Plaintiff:

For First Defendants:

For Second Defendants:

3 BN
aave.

'7 -
/&" L Cvviie . J

Hogg, Glllespie, Carter & Oakley,
Wellingbon

Tanner, Fit
Hamilton

Bodley, Vercoe & lMoon,

Auckland

Elwarth, Penney & Edwards,
Avckland

Glaister,

Innor & XKiff,
Aucklend ‘

Inder, Lynch, Devoy & Co.,
Papakura

Scott, Hardie Boys, Morrison &
Jeffries, YWellington

Turner, Hopkins & Partners,
Auckland
Wilson, Henry, Sinclair & Martin,
Auckland.





