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JUDGMENT OF COOKE J.

These are appeals from two eonvictions under

8.58(1) of the Transport Act 1362, one-wunder paragdaph

A{a) for driviang with exvess blood aloohol, the other under

paragraph (b} for @wivin@ while under the influsnce of
drink. Both charges arise out of the sawe acoident and
thaey were heard together. The Maglstrate's oral Judgment
danlt wi%b them in the order the reverse of that just
sbated, and after refebring to the evidence and the course
of the hearing T will follow the same order as 4id the
Magistrate. The evidence is mesgre, consisting solely

of that of a traffle officer. Apparently he expeotsd
avidence to be given also by a doctor who had examined the
defendant within a few hours of the accident, but fou

\

some reason the docbor was nobt present. After the teaffic

officer's evidence-lp~chief and some limited cross-ewmmination,

the prosecution ecase was closed. Counsel for the defendant
elected to call no eyidence and sald that the defence case

was closed. He then made certain submissions. A major
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podint in bis subnissions was that there was po evidencs

gt breath test was positive. The traffic officer

had testifled to bhaving adwministered that test to the

defendant in the patrol car after a call to the scene of

the acelident was ok at 12,30 a.m. He saids

e Bomerson agresd to a

was bakén at 12.50 a.m. with
a Drasger Hormelidr Alootest B.00 breath
device. The steps were in accordance with the
Breath Test Nobles 1971, The breath best btube
wan chesked dnder the interior light of the
patrol dir and by torch. Mr Bnverson wag show
the test. AL 12,53 anon, Mr Bamerson agreed Lo
acconpany me o Traffic House for the purposes
of o second breath test and perhaps the takling
of a specimen of bloed. At 1.20 a.n. a second
breath test was taken and agreed to. The device
used was a Drasgey Normalair Alcotast R.E0

and teken in aogordance with the Breath Test
Hotice 1371L. "The tube was ezamined under the
fluorescent. 1ight in the medical room and wasm

a positive test. A blood sanple was reguested
of Mr Domerson. ¥ produce the blood specimen
forn,

In the y& trol car
hreath test. Thi

At the hearing inthis Court it was not disputed that the
subsegquent ¢hain of evénts, and in particular an analyst's
certificate regarding a blood specimen tendered in evidence
pursuant to 8.5388(9), depended for thelr vallidity and
admissiblility upon wheth it appeared to the traffic

first
officer as a result of the fbreath test carried cutb by hiwm
that the device indicated more than 80 nilligvaowss of
aloohol per 100 millilitres of blood. That point mt having

been disputed, I assume that it was essentlal to the pro-

ecution’s case on the charge of excessive hlood ale
o prove that 5,588 (2 {(8) was satlsefied., That parvaguapd

applies 1

It appears to a8 constable or traffic officer as
a result of & bresth test carried oub by hiwm

undar subsecblon (1) of this sectlion that the
dsvioe by mesns of which the test was carvied
out indicates that the proportion of aloochol

in any person’s blood exceeds 80 adlligrammes
of aleoohol per 100 millilitres of blood.
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The pros zdon to glive

¥r Dencon: I have closed wmyv case and
slected to call ne evidence.
o bhe calling of the

do obiect
avidance.
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setion but I
he grogecution to call
Lhe wabber

Courts ¥ want vou to bell me about the
Eirpt breath test....

f&xwﬁ %Kmﬁ%h kw%% was baken at 12.50 agmse

Lt owarn ovey bl

under the inte

&

allow line which wag cheoks
sy Ldght of the patrol

~ Aloobest R.H80
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< seordance
1975, %

positive test s

car and by torch light. My Dooerson was
shown the pogibive tube.

Court: Lo Mr Descons
Do oyou wish to oroge-emaming. .......Ho.

Turning now Lo the charge wnder s.58(1) (),

fully steted this was that the defendants

On the 14th of
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o suoh @% L » be incepab

of having proper

The Magistrate & - with @&&% charges in a

brlief oral judgment, which I shall read in fulls

I reject v of your submissions.  The
avidence In what vou call the major charge
{although ¥ myself don't quite look wpon them
in that light, certalnly not for the purpose
af wwm&l?y at any rate,) iz that when the
traffic offlcey arvived on the scens, My
Bamerson aduitted driving the motor car which
had been ilvvolved in an accident. The evidence
&m that he gould herdly stand, he leaned
B, support, he couldn't
BP vk clearly, bhis eyves were glazed sund that
&wf&m&&nh @w ﬁ Mr Montedith that he had
A for most of the evenlng
ar avents. To owmy mind thet
iz an adeguate prisas facle case., There hag
bhasn no evidenve Duced In rebuttal and I
therefors cowyia defendant on that charge.
Por the reasois I have already indicated, I
have haavd, rightly or wrongly, sdditional
evidence on the other charge. The defendant
is cowvicted on both charges. On the charge
i aleohol the defenddnl ls convicbed
; %%@ﬁy Court costs madioal e
3 ddsgualified for 6 months comm
30 Bugust X%?ﬁﬂ O the chavge of delving
undey %&@ infloence of drink, the defendant
“& mwmvxwmw& and wvﬁwywﬁ o come up fou
2wy w&m &m% wswx»

L
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wnolng
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The Maglstrate's acoount of the ﬁxaﬁ%i@ officer's evidence
# based on part of bis svidente-inechief. But it omits
some of the evidence-ipm-chief, im&&n&img the traffic

officer’s statement that the defendant’s face was

tyery white', and it omits any reference to the cross-

=

examination, which is recorded as follows:
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When vou arvived st the scene of the acoildent
whare was the defendant.....%he defendant was
with a grouy of pesple by his vehilele. and
was showling elens of xmjm&y Wi e nobese s
had a cut to his tonguwe and lip at the tinme
lost a few béeth.....The dector didn't
anybhing about bis death. S\ C

@ vou awarée that he had cracked thvee

@

ribe. ... ol war awvars.

There was no evidenge at all sbout the aceddent. Hox
d4id the traffic officer express any opinion on the
defendant's capablllity or otherwlise of proper conbtrol
of a vehleole, an oploion which, had he been gualified
ag an expert by evidence of his experience in such
mabters, wonld no doubit have been sdmissible. Tuils

very limited evidence invites the guestion whether it

had been proved beyond reasonabls doubt that the defendant
at the time of the agdident (whatever it was) was indeed
ynder the influence of drink to suech an sxtent as to

ba incapable of baving proper control of his vehicles

or was his drinking, cembined with the shock or trauma

of the accident and bils aduitted induries, suceh as o
produce an abnormal state not necessarily corrvesponding
with his state befors the sgcldent? Literally read,

the reagons for the Jjudgment under appesl are merely

that a prims facle case had been made out, that no
rebubting evidense had beso galled, snd that therefore
the defendant was conVicted, Such a progess of ressoning
would clearly be ungupportable. The guestion here was
not as to a prima fecle case; the Uourt was not dealing

with a preliminary defence submisslion of no cass Lo snswer.

The gquestion waz whether the evidenve ag a whole established

P

guilt bevond reasongble doubt. The existence of prima
facle evidence and the absence of evidence frowm the
defendant wers rvelevant to thaet guestlon, but aob
decisive. The fudgment of the High Court of Bustralia

x

in May v. O'Sulliven (1988) 92 C.L.R. 654, 658-9,
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Lhed the Az his was an oral

as o aooept the submission

b that

applled the wrong tesit. Cotrt is left in so

g

mach doubt as to whalt beast Lied b

ah oonsideration of the evidence iz called for.

the evidenve afresh, I find myself, on the

rherial before the Court, in real doubt aboub

ks gonditlon st the tine of the sccident.

Thersfore I do not think & comviction on the charge of
as
driving under the influence of drink, /xplained in

Lysaght's case, la The appeal against this

gonviotion will he allowed.

The conviction for axcess blood aloohol rale

the guestion of the powsr of 2 court of swmary juris-
diction to call further evidence, or allow the prosscutlon
o call 1t, after the case for the defence bhas closed.

I reject the conteption that in bhis indtial svidence

the traffic officer sald enough to warrant an ilnference

by the Court that the fivst by st was positive.,

%

The defendant might have agreed to acoompany the officer
to Traffic House for vavrious reasons, such ag uncerbsinty
az o his vights or dubles or ss 4o the rvesults of the

rast., It is not

that the Magl
himeself seens to bhave felt the need for more evidence.

With regard to the power to call such evidence ovr to

allow it to be called, #2.687 of the Swwwary Procsedin

Aot 13857 exprassly provides for further ewl

noe from

the informant, after his case is olosed, only by way of
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rebuattal @ see subs,. (4} . Sut that subsection is concerned
with the dubies of the Court. There are English cases

holding that a court of swmary furisdicotion has at

least a limited discretiopste admit such evidence even
though not in rebuttal. The more recent of these cabes
havae been declded agrinst a backygrowgd which, if the
Aot and the Rule be taken together, is much the same as
the New Zealand statutoyy background. The gurrent Baglish
provisions are the Wagistrates¥ Courdts Act 195%, =.13,
and the Magistrates' Court Bules 1958, Rule 13. &
number of the cases are collected in Btones Justices
Mapual, (1972) ed.) Vol. 1, p. 362. Some of them I
shall refer to ewxpressly later. In New Zealand there
is an observation in the course of arvgument by Richmond

J. in Martin v. Campbell (1832} 13 WH.2.L.R. 42, 44:

From the reports T see in the papers, the
Maglstrates ssem to conslder that they have
mueh less ver in that respect than we should
axereiye ip-this Tourt. Bub I kaow no reason
why a Magistrate in such a case should not
take further evidence 1f he thousht £ie. It
ig a wmatter of practice, not of stedict law,
and a guestion for the discretion of the Ceourt
whether further evidence should be aduitted.

That was sald against the background of .67 of the
Justices of the Peace Aot LB82, the terms of which are
not wmaterially different from those of 5.67 of the
present Summary PFroesedings Acot. I think I should follow
the current of auvthorlity and hold that 2.67 of the
Summary Proceadings fct 1957 is not exhaustive and that

a Magistrate's Court has a discretion in some clyoum-
stances to hear further evidence on bhebhalf of the

prosecution after the proseoution's case has been clos

The power must be regarded as necessary in the intervests

of justice and so vested by implication even in a court

of sumnary turisdiction. For a general descriptlon

s
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of the power I would adopt s passage in the Jjudgment

of Lord Widgery €C.J. in FPhelan v. Blagk 1572 1 ALl B.R.

801, 204, whers, with reference to a recorder sitting

on appeal at guarter sessions, it was salds

cweaenek have no doubt that there is an
slemant of diseretion in the recorder ox
chairman of guartery zessions when sitting
alone, or with nagistrabas; when hearing
an appeal and when not altting with a jury,
to allow evidence to be called after the
normal point aw ich sugh evidence would
be excluded, 1F the interssts of dustice
reguire 1%, and 1€ in the ewereise of his
disoretion he thinks it iz proper so to do.

Such a power must be sparingly used. In what clroumstances
is it right te do so? In consildering that question it
sgems bebter to put on one side cases dealing with trial

by dary. Different considerations may apply therey

1€ anything the prisciples might be expected to be stricter.

See Phelan v. Black at p. 9937 Yebb v. Leadbebter 1964

2 ALY B.R. 114, 115, lNevertheless some specific mention

should be made of The Queen v. Hash 1258 H.Z.L.R. 314.

There the Court of Appesl held that after the defence had
elected to call no evidence the trial tdudge had been vight
to allow counsel for the Crown bto rechtify an omisaion
digvoverad in the evidence on an wvmmﬁ&@ﬂt reading.

Im listing many articles found at the scens of the corime

a detective had omitbed in the Supreme Court bo mention

a brick bolster. He had mentioned it in the lower Court,
as duly recorded in the depositiona. This omission wasg

rectified before the addresses werse begun. Delivering

&

the judgment of the Courdt, Worth J. said at pp. 315 to

There iz no doubk that the Judge bhas the
vight and power to recall z witness even
after the Crown has olosed its casae. ‘This
is a discwetionary poweyr with which a
Conrt of peal cannot interfere unless
it should appear that a real injustice has
rvesulted: B, v. Sullivan (1%23) 1 £.8. 47,

Do v

88: 16 Cr. App. R, 124, 123. We do not
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find 1t necessery to discuss the limits
of this power, for we arve satizfled thai,
however narrow those lLimits may be drawn,
they must lnolud he present case. It
would be uwstbinkable that a mere slip or
acoident such as this was not capable of
remady, and we are sabisfisd that the
lenrned Judoe acted cdoxrectly and in
acecordance with legal preéecedent in adopting
the aoursze he did,

=

Weither that Judgmant nor the

precedents cited in it

dealt with a swwary prosecubion in which the defence

cage had been cloped before the guestlion of Iurther
progsecution evidence avose. And the Court of Appeal
refrained from discussing the limits of even a trisl Judge®s
power. Nash's case ls therefore not here of dirsct halp.
But it doss at least Indicate that one should be slow to
hold that a mere slip ovr aceident is incapable of

ramedy .«

¥ cases concarned with summary durisdictiem,

in Webb v. Leadbetter a Divisional Court in a Jjudgment
delivered by Lord Parker C.J. decided that after the
defence case was cloged and justices had rebired to
consider thely decision, it was wrong to allow a

witness who had arrived belatedly after a gar breakdown

to be called by the prosecution. In Bawnders v. Johos

1968 Crim., L.B. 4%, where the defendant®s sollicitor had
gaid at the beginning of the hearing that the issue was
one of identity, it was held that to recall a constable
to give evidenge besring on identity after the defendant’s
case was closed was glearly wrongy Lord Parker C.d.

said that this should have been done eavliex, when a
submission of no case was made by the defence. That

decision was followed by Wild C.J. in Smith v, Mind

@

Ly

of Transport (Wellington, 28 March 1873). The Learned

Chief Justlce sald that this case on its facts was sguarely
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within Bauwnders v, Johns, so Lt may well be that he regarded

Smith's case ap one wiere ldentity was seriously in lssue
from the oubtset and not as 2 mere instance of opportunism

by the defendant's counsel. In R. v. Godstone Justices

{1871y 1185 So. Jo. 246, sgain a judgment delivered by Lopd
Parker C.J., the case against the ﬁ%f@n&&mﬁ rested on an
analyst's certificate referving to Joan Grierson bickson;
the defendant's name was John Srierson Dickson. The
defendant had been informed by the prosscuting aunthority
that the dustices would be asked to dismiss the case.
Havaerthelesgs there was a hesring and the defendant went

inte the box. There was an adiourmment and in correspondence

»

the clerk to the Justices indicated that 1if the defendant
did not call the analyst the court itself wounld do s0.

Lord Parker's {udgment s briefly reported as follows:

The calling of the analyvst would result in
avidence belwmy given to show that the name Joan
was a mistake for Jobhn and to that ewbent it
would asaist the prosecution. Although the
justices might have had power to gall the analvet
at the end of the progecution case, vhepdt cane
to the end of the applicant's case thera was

no power to call any evidence, unless it was
avidence in rebubttal. The ovder of prohibition
would be issuved to prevent the Justives, 1£
they were s minded, from calling the analyst
or any other witness who would assist the
progsecution case.

w0

Facts of that case are apecial and the report so

abbreviated that I do not think it would be safe to
extract a general principle from it.

On the other side of the line, in Reoval v.

Prasoott-Clarke LS BL.R, 366, at the conclusion

acceptaed a defence submisslon that the

ks

of a case justices

o
s

prosecution bad net proved notlice of the gpening of a

road ag a gpecial road. dismissed the informations.

A Divisienal Court, constituted identically with the one

that sat in held that the dustices
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had wrongly refused the prosecution an adjouwrnment ab

that stage to enable the

£z

avidence to be obtained, as only
a formal regquirement was lavolved. This despits the
faet that counsel for the defendant had intinmated to

the prossoutlion befors the casze came on for heardiny that

gtrict proof would be regulred. A similar case was Do

we Markham (1218) 88 L.JE. 181y and a somevhat similar

one Palastanga v. Solomon 1962 Crim. L.R. 334, though

there the guestion arose on a preliminary point. Regently

in Phelan v, Black & Divielonal Court in a judgment deliverad

by Lord Widgery C.J. held that & recovder had not exerclsed
his discretion wrongly in reealling a prosecutlon witness
after all the evidence and the spesch of counsel for
dafendant had concluded, to refresh his memeory of the

B

avidenge of that witness, there belng no shorthand nobe

available. It was not suggested that there was any

o8

gignificant difference between what the witness sad
whan recalled and whabt he sald esrlisr, But the veoorder
did sav that if the witness had not been recalled he could
ok and would net have found the case proved.

It seeme to me that the auvthorities Jjustify the
conclusion that the diseretion can @k%yﬁx&y be exsrolsed
if the evidence is reguired to repalr a mere formal or
trivial slip and 1f the covrse of the hesaying has not

been materially affected by that slip. Particularly in

the light of Phelan v. Black, I do intend this to be an

exhaunstive proposition. I am fortified in ﬁhw proposition
by noting the views of 8lr Francis Adems in pavagraph
3005 of the second edition of his book on Criminal Law
and in bis wmonograph on Criminal Onues and Exculpations
paragraphs 117-9,

In the present case the D.8.J.R. anlyst's

eertificate showed a blood content of 144 wmilligrammes per
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100 millilitres. Once the chain of evidence leading to
the admissibility of that certificate was complated by
evidence that the flevst breath test appeared posltlve

to bthe traffic officer; the defendant might have had no

defence to the charge under z.58(1){a). One camnot be sure

of that, however, because the only svidence of driving

FEL
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by the defendant at the velevant tims was the by
officer's evidence of an admissiony and in the olroum-
stances counsel for the defendant did not oross-ezsmine
on that evidence. Moreover the charge under =,58(1) (b)

was being heard at the same time. I socepdt Mr Deacon's

statenent that he limited his croseg-examinpstion in relation

to that charge, having in mind the gap in the traffic
officer's evidence on the other charge and the risk thst
an answey might £111 the gap., While that point may be
entitled to some welght, more importance attaches, I

think, to the fact that as the case for the progsecution

on both charges stood, cownsel for the defendunt elesct
o call no evidence. The Magistrate took the absence of
syvidence for the defendant into account in eonvioting

on the charge wunder s.%8{(L){(b}. It is true that I have
held that coaviction unjustiflied, but one cannet say that
the defendant suffered no prejudice from the conviction,
if only because he had to appeal to have it guashed. The
material before the Court would have bsen much greater

if cross-examination had been more extensive and 1f the
defendant had given or called evidence; and I am satl

that in shaping his course as he did, counsel for the

defendant was influenced by the omission in the prosgsoubion

evidence, In these special clroumsteances T think that
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there was an appreciable risk of unfairness to the defendant

in the admission of further svidence on the Magistrabe's

indtiative after both sides had closed their cases, and

that the further evidence should nok have beesn adultied.
Helther side has asked that I consider directing

a rehearing at this gtege, sven 1f there is power to do

go. The appeal agalust the second conviction will be

allowved also, and both cepvictlons are guashed.

Bplicitors: D.5.G. Deacgon, Wellington, for appellant,

Crown Eolicitor, Wellington, for respondent.





