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BETUREH

Hearing: 1 Hay 1975
re

Coungel: D. €. Irean for plaintifrl
b. €, YeXegp for &afm&ant

Judgments /2 May 1975

JUDGHENT OF WILD C.J.

The plaintiff snd defendant were formerly wife
and bhusdbend. The bhusband owned 2 house myarty at

I i< = result of uskappy
differences they entered into & ssparstion sgresment dated
15 December 1959 which, in addition to providing for custedy,
accens and meintensnce, conteined the following psragraphe:

“_ , husband aball permit the wife for
:m of not legs than three yms fron
the 2&:& dey of December, 1959, to
ber home the yesidence kumm ag No.
snd te use

household fursiture and effects therein
{save only that the busbond may at any time

remove the manrobe end the writing desk)

and during such cecupancy the wife will
; s ax ratos mmxgma

that ttw wisi w%samgs xmm e apportiy
ae at the Znd day of Pecember, 1999, um&
again apportioned if and when the wife shall
cease Lo occupy the sald residence.

L%m parties h&ﬂtﬁ shall st sny tise
teane live sspurste from each other but

shall live together se mam snd wife or is (sie)
a decree sbeolute for diverce beiween Lhe
parties shall be made by a fourt of competent
jurisdiction then henceforth this agreement
ghzll be vold emd of no effect. ¥

Contenporanecusly the husband signed a document,
allzo dated 15 December 1959, the material part of which wes
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“1 hersby asckaovwledge bthat you have.
naﬂu substantial ﬁe&t&i}ﬂ@iﬁu& in

P
reaﬁrd that T unéar@aka that in &ha
wognt of the sald reasidence being
sold at any tlme hereafter %o pay
the net prwﬁaﬂﬁa of sele for you &aé
nysolf in equal sharss. ¥

The husbend's sigsature to both documents was
wiitnessod by the seme solicitor.

Following the making of a decree abmolute ou
the wifets petition ou 12 July 1963 the wife reemaryied
end, presumably; left the house. About April 1973 the
husband sold the house for $15,000, including #500 for
chattele. The wife alleges thaat the oquity in the house
suounted to $13983.48 of which her balf share was $6991.74
#nd she snes for that aum,

The wife called the Deputy Regletrar of the
Sourt to produce the separation agreement., She herself
gave ovidence producing the undertaking signed by the husband.
Two letters from the husbandts solicitor relating thereto,
and a certified yphoto«capy of the memorsndum of trenefer,
signed by the husbsnd in favour of the purchsser, and o
letter of 19 April 1973 addressed tos ber sollicitor from the
different firm of solicilers acting for the husbsnd on the
gate, wors alep produced. Thls last letter recited flgures
from whdeh 1t can readily be caleulated thot & half share
of the proceeds amounted to §6991.74.

¥r. MeXeoge called no evideate but made submissions
which I deal with as follows.

Pirat, that the hughand¥s writton undertsking
did not on its own evidence & valid contract becauas it
ghowed no consideration. That is true, bub in sy oplalom,
contrary to Mr. HeKegg's submisslon, the whele agresment
between the psrties st the time of the separaticn is
evidenced by the separation agresment and the undertsking
read together, the link between those documents bedng
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eptablisked by the twe letters from the husband's to the
wifets solleitor dated respeciively 2 and 16 December
1959. Phe first encloesd the separation agreement and
the undertaking “for approval®. The sscond formerded

the seme documenis “duly ewecuted by the husband® and
asked thet they be returned "for stamping in dug course™ «
inferentislly, after the wife had signed the meparation
pgremment.

In my view those two letters are sdnimsible aa
extrinsic svidence to show that the whole sgreement waa
represented by reading together the iwo decuments therein
reforrsd to. Upom Shst view it is plain that the considers-
tion for the husbend's undortaking was the wife's execublon
of the soparation agvesment.

Secondly, Mr. MeKegg mubmitted that consideration
iz still lacking becauss the sepuration agreement in ierms
of ¢lause & vecame vold upon the making of the decree
sbaolnte. I do nok secept that. In my view the consideve=
tion wne yeal becsuse Lhe sgreement to meparste same into
being contemporsmsously with the signing of the undertaking
which provided for equal division of the nel procesds on
& gale "at any time hereafterd.

Thirdly, on the ground that there was no prool
of the smount claimed, Mr. McKege applied for s noussull,
sabaitiing that the letter of 19 April 1977 was not
sdmigmible bocauss 1t wes the first of a mumber of letters
passing botween the solicitors which wire marked “without
mﬁd&m" relsting to & poseible compremine of the clain.,
It iz true thel three lebters followiug thet of 19 April
wors marked "without prejudice?. I regard thom #s
inpdniesible and I leave then out of ascount. The letiey
of 19 April ie not, however, s msriked. In support of
him argument that thet letter ie nevertheless inadenissible
Mr. HoRegg cited Pescock v. Havper (1877) 7 Ch.D.648
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which is cited in 15 Halsbury (3rd Bd.) 407 for the proposiiion
that "where a letier offering terms, Lut not sleted to be
twibhout prejudice’, is followed by anather suying that
the communicaticus hetween the parties are %o bs ‘without
- prejudice?, the former letter is protecied®. As is stated
on the sume page, however, the mle sgeinst adeitting
lebters written "without prejudice” is “atrictly confined
to cames where there 1s s dispute or negotiastion, and
suggontions are made for the setilement thereci®™., When
the letter of 19 April was written there was no dispute
or pegotiation. The letter wae merely the first resction
of the hesband's sslicitors on receiving trom bis original
solicitor a copy of the undertaking. They sald thet the
husband “was speschless. He had entirely overiooked the
exigtence of this document®™. The letter offered nmo terms

but merely enquired whether the wife was propared
negotiate,

In my view theme contentions all fail snd, upon
the evidonce, there must be judgment for the plaintiff for
the smount ¢laimed, with combs scocording o scale, witnossen
sypenass snd disbursements.

Opde & Droms Puimms@kan North, far ymaxntifz,

Hevride, Eimmaé, ﬁaﬂham & MeKopge, ?a&maxatwn warﬁa,
for Defendant.





