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JUDGMENT OF SOMERS J.

7his i am application by a widow under the Matrimonial
Proporty Act 1963, The applicant is Clarice Amanda Enler,
to '.lbﬁam z sshall rofer t".a ae the wife. Her husband, James

furniture and other porsonal, chattels which were not valued

and not itomised in the papers; and & house property free of
oncumbrances mituvate at 308 Linwood Avenuo, Ohristehurch, and
having & govornment valuation made 1 November 1969 and accepted
for Estaté Mty purposes of §5,200, A valuation of the proporty
made by a registered valuer was put in at the hearing by consent.



- This shows a market value at 6 Mareh 1974 of $17,700 {oxeluding
chattels) and at 31 Januvary 1975 of $18,500. '

ghe coubimed offect of the will and codicil ig that the
house property and deseassd's furnibure, furndlokings and
grticles of household or perconal wse oF orpament wore glven

4o his trustees to permit the wifo to havo the uge of the SAmG

ms,ng hor life subject to her vas'im outgoings on the property
ané keeping the swme in poasonable order and condition with

ﬁhﬁ provision that if the applicant is not able to comply with
those eonditions or so requests the property and furnlture

axe to be sold and income of the invested proceedings paid to
hor. om the wife's death the property is to fall into regidue,
au‘b;i%ﬁ to the interestsm of the wifo the deccaned gave &

legaey of 42,000 to a niece, Agnes ssler, and the yesidue is

' 3n ke events that have nagponed, held for the decemsedts

" aaughtey, Yrs Joan Flsie Margarst Hagkay.

| ghy application sceks an opder that the house property be

vested 1 the applicant and the respondent yrustecs in such
shaves as the Court considers jugt, or in the albternative, for
an order that the property be sold and tho procseds bo divided
4 such chaves as the Court thinks f£16,  An ordor is alwo
sought vesting the remainslng assets of the estate in the wife
sbsolutely and for such furkher oF other erder in relation 0
matpisonial proporty as the Court thinks fit,

7he deceased and Bis wife wére m&f'me& an 7 April 1954.
- The wifs was thon aged gixty-siz (although shown on the movrlage
 peptifloate as s;m'tyétwa'). ‘che was a widow, Her firat
s schand had Gi6d in 1936) thore wero fou children Of Thab
saypiage and although 1t 15 not exprossly =0 mhoted T think
. that &1l had loft home by the date of the marriage, The
seceagsd was aged sivty-three; he oo nad boen married, his
wife having diod in March 1953 Hio had one child, namely
‘s!iis's Jeon Mockay, the posiduary beneficlary under nis will.
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At the date of the marriage the nuchand owned 8 hbuﬂa
’agrayerty at Halewell Avenue, Christohurch, which was aluost
‘new snd which had been built by him in 1951/&. I have ne
evidence of its cost othor than what can bo extracted fron
Fahibit ¢ to the affidavit of Mr Stackhoume, one of the
‘rospondents, This im a copy of the ledger card of the
deccased's solicliors which indicates that at least £2,500
was spent on the now bullding to which there would have to

" be added the cost of the section,  In June 1952 a mortgage
wos rvepicteped securing the sum of 0500, Mrs Hockay hos
deposed that the decedscd's house was fully furmished whon
he marpied, Mrs O'Callaghan, a demghter of the wifo donies
this., As Mps Maglay was living thowe up until the marriage
1 aceept hep ovidence. Hes Mockay also deposes and I accept
that she paid for come of the aurtainﬁ and carpets in ﬁhe hone
at Halewell.

' The wifo has deposed that she hﬁd, at the tine of hey
maxxiaga, Waezumulatad a graat daal hy way of persongl belongings
tand fupniture as well as on agﬁvagatian of ﬁﬂ?lngﬁa and she
sots ont certain particular iteﬁ& sho remembers,  Tho
mmecrtainty implicit in that statenent is perhape not
surprising when 1t is recelled that the applicant is now aged
 siphtesin years and is and has been fmr %Dﬂﬁ time in imperfect
health,

' 1% is convenicnt now to set out a history of the merriage
g0 far ac property is concerned in substantially chronologloal

, ~ The balance of the State Advances mortgsge
wes yepuid, This amounted to a sum of £28L,2.8, plus costs
of £3.7.4, The solicitors' trust account entry under the
name of the deceased recowds the receipt of this sum under
the napvation “by youd. The wife has doposed as follows
“huring the tige wo lived in the house in Halewoll I C gave By



he

~ “hushand money to help him pay off the mortgage ... 1 can
Apooall paying uy huchend monoy from my savings accomnt to
Pholp him pay off thio mortgage ... 1 holped to pay off the
Ymortzage which he had on his house in Halewell Road,™ It is
also convenient to rocord at this polint that up undil the time
he sold the Halswell property the decessed was in recelpt of &
pension which he supplemented by perieds of work.

) The deceased sold ?bhe pﬁmm‘hﬁ’ at Halewoll Boad
tecx' @&,9@0“ in the saws month the &ea@&wﬂ bought & house
property at Hormby for a total of £4,750. According to o
lezwax' written b; i:he docoassdts wiicimfs at the time the
pmea :an:i.uaﬂd furnitm valued at £1 ,?,a@,.

ECE 1963 - The Ceceased sold the proporty at Hormby for
&3#?@6 mcmﬂingg chattols and bought a property at Temuks for
£2,500, Hrs Mackay deposes thet a number of apticles of
Purniture bought with the Hormby property wore removed to
Pomula, AS & result of those transactions the deceased ought
to heve had in i;anﬁ &1;400 in cach, less cogts and removal
CHPERBE,

It iz convenient at this point to refor to a further
statement by the apy

ctmt in wagz'éph gte) as Follows :

"shoprtly efter we moved to Tomuba my husband
devided to sell =il op su!asmually all of
the furniture whick I had ageupulsted before
narriage. I was upset at thiz actlon,
Howover, the sale proceeded and my husband
rotained the proceeds. I 4o not hknow what
he did with thewm, W

SUNE/AIVLY 1970 - The deceased sold the Temuka proporty for
m,aw in July 1970, hawing the previcus month bought for
£6,750 the property at Linwood Avenue in issue in these

procecdings., It was registerod in hiz pame. In order to
ecompleto that purchase he borvowed $500 on mortgags.
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71 - The morbgage on the Linwood Avenue proporty

wos i*egaiéh The smount involved was $492.92 and of this
ambunt the wife contributed §360.

| '3:’%.: remaing o nention two other m&ww a ﬁ*?&ﬂt, the wife
haxs ﬂe@a%é that ot ﬁhﬁ tdme ghe mrm*iad the deceased ?w.tl 8
mom» car “which was not Pully pald off" and ho asked hor for
“and she pald him, the balance t:mr:s.:;g on the car, She vas unable
to recall the amount. There & 10 av;‘-.dﬁnee to show what
happened to the car, or if it vas sold, to ite proceeds of
andle . .

&aecnaly, it appeors from the wife's evidence that for a
pordod of eight years immodiately preceding the death of the
fé@amaad; the ponsions received by the deceased and his wife
Were, aftor the deductions szmch week of $10 for houschkeeping,
kept by tlw decessed in 2 box in his house, It was agreed
“that the amount recelved by the wife from the Social: Security
- Dopertmont over that elght years was 5,573, 77 and that a like
m@um wos pecoived by the hushand, from the same sourco,

It was alse agreed hetween the parties that half of the woolly
Mamkéﬂxxiﬁg mopey could be attributed to the wife's monies
‘@0 that the nett amount pald into the common pool by her over
the period was 83;493. The cash in mégezssim pf the
dacoased at tho date of his doath amounting to 8590 comprised
‘tho contents of the bem at his deabh, |

- There was M:’Léﬁ:u:@ of certoin improvements and expenditure
about the Linwood Avenue Property., This incliuded the purchase
and installation of a Juno space heater at a cost of $400,

‘the epection of a conerste fence and gates on the froat of
 the property; an irvon fence along one elde; and an axbengion
to the pavage (from the valuer's report this appears to have

: canwrtm it inbto & gavage and m&k&h@p}. The veluers report
alge refers to 2 new lounge carpetl.
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?‘*L wag maeam by My Motihews that there was no other soures
t@f the nonles exponded on those matters than tho pooled ponsion
N _m, . ?h:—zm wos no ovidence of cost save in vespect of the
- heater :mi m evidence of any particular inepement in the valiue
- Gs th@lawxﬁty attributable to those. ltens,
The applicant’s first claim relates to the furniturs, o
1list of furniture vas yrovidod, the only evidence about the
. ownerehip of the furmiture is that provided by the applicant
- who in paregraph 11 of her affidavit nmakes the following
aogertion 1§
"7 have §$128-42 in cash and the following chattels
in tho home bolong to mo namely a fireside ohalr,
a Plyoside cexnﬁziﬂm s, a2 television set, ‘
oroamants, a ow pattern teaset, crockery,
- oroaments in the china mbineﬁ in the lounge; a.
chiming c;:umk a trensisbor vadio, o yringer, &

tonpod .qn ali atmeapanﬂ 1inen and
wmgﬂ e% *l:hee mﬁnﬁ blankets, M )

| A&tmg;h this is not of g,mat probative m&m T think, in the
: ‘present case, I may aceept it. Accordingly I make an order that
 the furniture and fumisﬁing& 'mfagz-ea %o in parageaph 11 of the
wifo's affidavit but exoluding ornaments (othor than thoss in
' tho caninet), bedding end blamkets, are the proporty of tho
 applicant to which she is ontitled in possession. 1 cannob
""mka on order about the :L‘wmes I h&ve excepted by reason of the
: 'mcarmty in description, I shauld be sorry to think that
the parmra cannot Mﬁu@:&; those items thomselves.
| Tho maand clainm relates to the cagh in the box amounting to
4590, The evidenes:satisfics me that this is the residue of
nonies contributed by both partles in equal chares and
| ma@rd«xagly 1 hold and doclars %‘.Imt one half of that sum, namely
%205 was the property of the wife, The respondents will, no
doubt, acgsmmﬁ o her for bthat sum,
 Finally, thore is the claim to an interest in tho house
pmmrw. 1t geens to me a mc@s&aﬁ:ﬁy em:cg&ema of the
decision in E X E (1971) N.Z,L.R, 859, that the wife must be .
able to point to partiam cozztr:i.‘%mti.em to the property or ’w
previous properties which can be tyaced to the omo in laosue,
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It is also for the wife where necessary to assoss the vaiue
of her contyibutions. I propose now to mentlon the soveral
- hoads under which contpibution was claimed,

a) The payment of mousy &éwéam the mﬁemptmn vqi' the
movtgage on the Mslswell Road property, I have no roason
to doubt the cvidence of the wife on this point and to the
oxtont that she paid off the nortgage and the procsede of
sale of the property woere wsed 4o purchaee the next property
she has no doubt made a contrdibubion. But I cannot, I think,
give amr @ffwt to it or tring it to aacmum for it is vholly
wmguentified,  Although the affidavit is not a’mar on thoe
point I infor from the reforence o foaying off" the nortgage
that the amount conbributed by the wife was a part of the
inal payment of €284,20.

(») I have clready referred to the evidenco aboub
 contributions to a motor cay, Thors boing no evidence as
o apount and no ovidence that tho monies eventually found
" theiy way into the purchase of the house 1 can give no effect -
to this cither,

(¢) I have also referred to the evidence about the sale of
the wife's fueniture, Agnin, I bave no evidence that the
proceada of sale found théi;c way into the house and no
ovidonce of amount, I can give no wolight to this item sither
ag & direct or indirect contribubion to any house property,

m) Tt 45 elear, I bhink, that the expenditure on
wwamﬁa to the Iduwood Avenue house came from the joint
monies of the husgband zmd wife, I zmw almaﬁy indicated that
the only item of which the comt is known i the heater, It

it ey not be unreagonable to suppose that the onrpet, fences,
gate and gavage oxdension, m@eam e:au:l.d ot have cost less
than another 1,100 maling & bosal mm the heater of $1,500,
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One half of thab may fairly be attributible to the wife's
sentributions,

{e) Mr Hrber urged me that apart from those specific matiers
it was 1o be inferred that the wife had made a contribution by
reaszon of the fact that she had eontributed something over
$3,000 to the fund and part only was agcounted for in the

. impvovenents mentioned and the eash in possession, On this
footing he suggosted that a large smount of other expenditure
sbout the houss must have been made from the pooled moneys.
Once apgain theve is plainly no guantifieation. There is
syidence to show that the fund was readily used for expenditure
on matters that from time to time were necessary,; esuch as
medical treatment, T do not think I can speculate on what
mum, if any, from the furn formed é contribution to the house,

(£) The sum of $360 pald to release the mortEage.

(2)  Finally, Mr Erber relied for contribution upon the
wife's services and veferred to the marriage of some btwenty
years, Under this head Mr Matthews quite properly comented
that for o poriod the wife, who was old and frail, could be
hardly sald to have rendered services of a contributing kima,
‘I accept this comment but I think T may a;wé, in considering
‘her performance of her wirséisr’ duty and mwicw; bear in mind
that she has made some contributions quite unspecified and
which I propose to regard as modest in re¢lation to the mortgage
on the Halswell house émq_i’. probably to some medest extent from
the pooled fund,  The Act, I think, distinguishes betwoen
 momey payments and other matters, . The items I have r&fawed

%o cannot be brought to account as money paymm@a for ﬁh@ |

peasons T have mentioned. I think they may be coneldersd
“ﬁmﬁaﬁg'hﬂéﬁg&m@n@ the chmeﬁax*‘ of the applicant and the
mamnsy in which she may be taken to H3W¥e discharged her wifely
duties and services,

‘.‘i,’aking all the cimmamcw into aecauxzt I tmnk that

tha wife has »e88 out a case for an intwest in the home,



9.

| In my view nor. intorest in the msyexw at 398 Linwood Avomuo,
| 'c:mmhmm at the dato of doath of her husband, which T think
g the relevant date was in & oneeslxth undivided shere.
I will hesr counsol as to th&‘greaia@ fore of order if
‘thig Le necessary., @ will aloo hear cownsel on questions of
 epebts 1P they canmot bo agresd,

Hosars Archer & Kinley, Solicitors, Christehurch, for applieant

Hepzra Iane, Neave & Co., aalmci%arsn thmmtahursh, for
respondents.,





