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ORAL JUDGMENT OF WILD C.d,

This is an action by a wife against her husband
seeking ampecific performance of an agreement that the
hushand would ewxesuis a reglsirable transfer of hls esbabe
and intsrest in the mabtrimonial home or, alternatively, en
order under the Matrimonial Property Act 1963 to the sane
sffect,

The parties were married m-wﬁé and
had three children now aged B, 7 and 3. In 1969 they
purchased in their Joint names & home atb —,,

O B ¢ i not s joint family home, The price
was $8,600, There was a State Advances mortgage for §5,500.
The balance of £5,100 and the legal eipenses were pald, as
I find on the evidencey by an adveance of L1750 from the
wife's mother, $860 by her father, and $1200 by & friend of
her parents,  That imttmr sun was gifted by the friend to
the wife shortly before his death. The sums advanced by
the wife's mother and falher apparently remaln owing, 1
find on the evidence that the busband did not make any
gpecific monetary contribution to the purchase, |

The parties lived in the home for spprowimately
4 years. For pard of that period the husband, who was
contemplating entering & busivess, did not have any regular

income., The wife worked to maintsin the bonme.
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In 1973 the busband, as he admibs, formed an
assoclation with anobher woman end left Lthe home. Shortly
afbvervards the partles sntered into a written agramm@nt to
geparate dated 9 August 1973 under which custody of the
children was given thé wife with a provision as to malntensnce,
It was provided that the @&hr&mmm&m& home would "xmmmdiatély
sswsoe b8 henceforth held In the wife's mole name', the
hugband agreeing contemporansously Lo execube a2 reglsbtrable
tronsfer of hie interest to the wife so that thenceforward
bhe would have no interest. He also agreed to pay the costs
ineidental to the transfer of the property. Thére were
other provisions as to chattels to which I need not refer.

It sppesrs thet the husbend had independent legal advice
and on the evidence I sm satlafied thalt he sntered into the
agreement guite freely and voluntarily.

The evidence is that on 12 Sepbember 1973 a
menmoranduy of braasfer wes subnitted by the wife's sollicltor
for syxecutlion in sccordants with the agresment. % was
not ewecubed, Hence this sction., Though served with a
written stabtement of ¢laim on 16 October 1975 the husband
bag taken no forpel steps in the sctlon. He is, however,
represented by counsel ta&&y and on counselis undertaking
to file o proper waprrent to act and statement of defence
1 have heard the action on the basls that the defence is
properly before the Court. It sxises frow s further provision
in the apreepent that Yin case the husband and the wife mhall
at any time bereafter with thelr mutual consent cobablbt as
man and wife .evse. the covenants hereof shall be voldb.

The subsbantlial defente is that that provielon operstes

bocauge of incldents Lo which I will refer and that accordingly
the husband is Zreed from his obligebion to transfer his
interest in the property.

Vory shortly after the signing of the sgreenment
the parties went at the instigetion of the wife, as I find,

bo a Marriepe Guldsnce Counsellor. Partly for that reason
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and partly because the husbeand came to the home to care

fmf the children during the wife's absence visliing her
giok father in the Walrsrapa, the husband was at the house
and acts of sexual intmr&@www@ toolkk place., The wife saye
that there were two such achts which ocourred in the course
af an abttempt by bthe parties %o reconclile thelr differences.
Hor evidence in that regerd ls conslatent with the stabement
that she mede ln wrlbtling in an @ppi$§mt&mm of B0 Nevember
1H7% do the Meapgletratets Court at Wellinglon for s sepersblon
order. The resson she made that application vas that she
was advised that there was at lesst doubt as to whether the
gaparation agresment conbinued in force fai%mwﬁmg the sote
of inbercourse. The husband's verslon glven in evidence
ﬁmd@y is that thers wers nove than ftwo, he siys four, acts
of intercourse. I find his evidence vague as to dates and
occasions. In contrast to the fact that the wife's evidence
today is consistent with what she saild in 1973, the husband
did not at that time allege that there were four ascts of
intercourse, Indead 1t appesrs thad his evidence btoday is
his first assertion to that effect. On the evidence, then,
I flad as & fact that there were two acte of intercourse in
the clrcumsbances desordbed by the wife.

The gquestlon bthen lz whelther they were sufficlent
to avold the agreement by reagon of the provislon to which ‘
I have wéf%ww%&w In my oplnion they ave not. The provision
i that cohabitabion Yan man and wife" will avold the sgroement.
T am prepered to hold that two lsolated acts of intersourse
oesurying in the course of an abtempt at reconcllistion do
not amount to cohabitation as men and wife.

The vemédy sought belng an equitsble one othey
factors are rolevant; and I mention two. The first is that
the meryiage 1 obvlously desd. The wife savs, and thers
4% no angwer given, bthat the hueband has not meen his wife

or children for some 18 months. The second ism that the
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husband said in evidence that his wilfe could have the howme
but in his view she should pay the axpenses.

Por the reasons glven the Court will order spseific
porfornance of the sgresment, If necessary counsel for the
plalantiff ney submit a dreft of the formal order which, as
in all ceses of specific performance, reguires Lo be exprossed
in careful and precise detail. I hope, however, that that
will not be necessary, T will make sn order for costs in

the mum of $150 and dlsbursements to be peld by the husband,
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