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Thewes are ne othey velovant yevowds,
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“ failed or on the albarnabive grounds
t & pleinblld wmade the said declavation of
" trust through dgnerence oy migtoke of law or

o fact o bolh?

By ity the sald mesmorendum o "Maintenmnce

" Agvewnent™ within the mesning sseribed thereto

¥ du aod fow bhe purposes of parld VII of the

W Domestic Proceedings Acht 196859

'3

The dnterest of the plalntdlf? io his
motheorts essbabe was s eguibsble dnboreshs The methods
of disposing of such sn inbevest are veferred fo in

Timpson's BDxecubters v Yerbury (H:M., Inspector of Taxes

o NS R S A SR vt

{1936) 1 EiBs 645-664 per Romer L.J, as being four in

rambery end Lo Comg

broller of Stamps (Victoria) v
Howard-Smith {1936) 54 Gil.Re 61k, 621-2, by Dixon J., as
three, Those means common. bo both Judsments arve

(1) assigoment to a third party; (ii) e divection to

trustees to held property in btrast Tor o thixd parbyi

»

el parby of

{1ii) declaring onself a trustee for the if
the dunberesbs The Lowrthynoted in Tiopson's casey is a
soontract For valuable consideration to assisn the egquibable

interest Lo the bhird w&w@y«

I ds gcommoen ground that the document
in the present case is supporbed by counsidersition, namely
Tarbearance bo sue, moving from Mrs Lowls, But the
document I not dn my view w conbract to assigo the
equiteble dnterest, nor do I think it is & declavabion
by the plaintiff that he thevcelforth held Bils eguitable

interest pro Lanto dn drust for Mrs Lewlss

If then Mr Lewls disposod of part of his
interest rather than merely gi&im@ a revocable mandate oy
order to the Public Trustee it must be by way of
assignment or by means mf a direetion requizing the Publie
Trustee thencelorth te hold the property upon trust For

s Lewls; The lecus classicus on the Labber poinmt is
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In e Chedmes (1917) 1 Ohy 30. Although in that case
Savgant Je referred bo the deed poll we gonesblbubing a
complebe assigument {(1917) 1 Che 30 36) and that is
wndeubbedly its affeot vis-asvis thoe selllprs yveb the

Iater suthorities sugpest the ddvestiag io by way of

teust ratbhey bhan ns

didvposdidon dun 3

Ao

A{eupra) and Hoverd-Smith's
4

gase {supra)} L9538} Che 378¢ 381 per

Ghe GO0 Ti0W1 pur Lopd Dverahid MR

Ppdolu Je3

and 722 par Ormerced Ledey (19507 Acg, 14186 per Lowd

fps

Pung Teubbe, Geaves w I

Redeldffe) aod Be Dyieris

L4
{1967} 1 Weleils 12069, The distincetlon do subsbenpe is
bobwaon o bransfer of o existing fxtevest and the
creabion of o new daborest dn plece of fhab whilcl haed
bitherte axisbods To bhe present case 5L Shink the fseue
de bebwesn wendade and assignment ablitbhoupl the sppouibe

teet bebween wendede oo the owne hand pod asslgousol py

s
el divection on the otber s not I fhink seberdially

AEFFeranhy Smdth's case {supra) pey Dizen J. atb

Gt g

Ho Cormality {save the wribking reguired

%

Wy seY of the Stabube of Prawds 1877 wpd solbile

Lol dn the

present sase) is requived for an sssignuont. What 48
noeded 38 Yo olesr vxpression of wn dsdention bo meke an
Flumedidate dlspeslitlon®s  Merpen v Pedepel

Lommls

ionor of

5

1963) 109y CiloRe 95 50 per Windeyer Ji

Yidilem Brandbfs Song & Co, v Dunlon Rubber Co. Lbtd (1905)

Aol 4845 W62 per Lord Vacosg

b o othe coase of o

platn that the persen givive the divection intended o

o the thivd porby @ divestwmentd of

LE anmd osowosbhing dn e broosferen thiab ds not

The cume 4% 4e o nalobe dnlys The dndeutlon is 4o be

drored Trom the lasigus

WG .
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I think the dovamsnt is an asslgoment
at Lleast bo the extent 1t relates Lo the Life interest of
bhe plaintiff. ¥ have not seen the will of bis mother
amd T de oot lnow bo whab the werds Yeow paymends on scvownb
Tod caplial® wefews I do not thivk anvibing burns on that
For I uwnderstand the 1ife Jwlerest produges more than
G208 par anoum, o wesshing the vievw the dovgunent is an
asslgnment I bave vonsidered the feaet Ghat 1t commences
by words of apparent seguest « "Pleass pay? which ave
suggestive of mandate; the nature pod deseription of that
whioh is to be padd {dnferring as moplh faveourable to the
pladntife that m&wi%&m payments are the fpalt of the
paerelse of n &ﬁ%@f%&ﬁ%m&wy'pwwww}g and vhe direction as Yo
revcalph. wﬁﬁﬁﬁﬁﬁﬁmaé nrhis erder ik irrevecable without
e wribten songent of the said Meaon Lewvis? is mob wiithoud
diffionltys The usy of the word "order’ may be thought te
suggest something less than outright dispositions But the
veference bo dvrevecabilivty ig T thinlk Ldicative of
aeslgnments Sueh so expression ls dn ﬁﬁ& sage of an
saelgrnenh URDECOSEATY but dn bhae opse ol nendate conbravy
bo dts nabures Teo vegerd it we oppheeis by eoven as
surplusage, rether then e dgoere 14 albopethers masty

E think, go closer to the iwotenbtion of bhe wmaleriy of, Enill

v Prowse (1884) 33 W.R. 163

i

T owdr Baneh

oyl Sumeew  Ssandile

(1947 1 che 177, 180-1B1,

The suggestlon implicit dn the Pirst
guestion in the origineting susmons thelt-the Jdocumont might
be a vevecable gharge was not supported by argumend. Axy
agsdignment mey be sbsolube or by way of chavge, Assigoments
waday 84130 of the Properby Lew Aot 1952 miet be absolutbe
I by oway off ehexge Lt can enly operebe os s eqguitable
asblenment. See gpenerally 6 Halsbury, 4th Bd., para 28,

For the purposes of the present point the ddstinction iz not
maberinl, The eubjoet mabter of the present sgslovment

willy of course; delermine on the death of Mr Lewis and will
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verminate L Mrs Lewls consents to its vreveocalion, x
do not think thaet consent could be withbheld 1€ her wight
to reseive mainbenance at the rate of $208 vper annum ceaseds

That puggests the sspilgoment ls dn the nalure of a security.

The next guesbivn iz whether the

assigoment 45 a malvbtonence agreement within the weaning
of 5.154{1){a) of the Domestic Proceedings Act 1968, If
it is, it is registrable under s.35(1),; and sccordingly
variable by reason of the provisions of s8:55(2) and 85(3)
{as the latber is enacted by ss417(1) of the Domesbtic
Proceedings Amendment Act 1971).  Section 54(L)(a) defines
a malutenance agreemont as -

any wridbten dprecment made between n Emmﬁbmm& and

Yhis wife and préviding for the periodicel payment

Moy elthor parbty of sums of noney towards the
*madinbensnce of The wobthey parbye¥

T have dn the end come to the view that the assignment in
the present case Lo not an sgreement as so defdned. Therea
wogy, ab the date of fhe sssignment, alresdy lo existence
Just such an agresment ns is velferred to in &,ﬁﬁil}(&}o
That sgreement ls ptill in forcee slitbhough peorol evidence
has had tobe given of its content becsuse the paper ibtseldd
is lost, Ho doubt there arve ococasions when mere than one
agreement mey be reglstered under s.55(1l) as for exemple,
dn the case of an agresment followedby w mupplementasy
soreement varving the oviglnal. Buty treating the
assignwent as an agreemont, it was I think merely s mebthod
of s¢curdng payment of maintenance; the prevision of which
had been agreed in a different decument albopethers In
shorty the asslgoment was noty, I think, ah sgreoement
providing for the payment of wmainbensncd by the husband

but a document in add of such an agresments
The sspigoment Is not ex facie such

5

an agresment as is contemplated by s.54{1)(b). I bave
congidered whether, registration being a minisberial sch
(Hnd

son v Hudson (1959) N.Z.L.R. 348, 350); only something




which is luo form an agreement providing for maintensnce
ey be regisbered. I empressly relrain Prom debermining

that point,

T think the Pormal ciders of the Courd
ought thervefore Lo bel
(1} The memovendum is en assignmonts
{(2) The memorandum is noi a maintensnce agreement
within the meaning of 5.54{1)(a) of the Domestic

Procesdings Ach 1968,

Both parties are on legel aid sud an

oprder Por vogts was not sought by elthers

Solicitores

Rowey MeBride & Pavivers, Pelmersiton Norithy for Pladintlif?
Publie Trust 0fflcey Uhrdlstehurchy Lopr Doteondend
Belly Dunphy & Cowy VWellingben, Loy Mre H.le Lewls



