
15 

20 

25 

30 

A. No. 1547/73 

iIN THE SUPREME COUR ... '.t..QLNEW ZEALAND 
I:' 

AUCKLAND-REGISTRY ' ,, 

BETWEEN' ALBERT KEITH LEWIS and KEITH 
'EYRE WILLIAMSON practising in 
partnership as-LEWIS & 
WILLIAMSON 

AND 

Plaintiff 

NEVILLE H. PRICE praotising 
under the firm name of 
NEVILLE H. PRICE & ASSOCIATES 

First Defendant 

THE MAYOR COUNCILLORS AND 
CI'rIZENS OF THE cfTY<5F""FI.-\I\TUK 

Second Defendant 

ROLLAND EDWARD VINCENT ADAMS, 
BRIAN JAMES DODD, GEORGE }fUNR 
PATTERSON formerly practising 
in the partnership known as 
THE PRICE ADAMS DODD 
PARTNERSHIP --

Third Party 

Hearing: 26th, 27t1!-, 28th and 29th April, 1976 
l·," . 
Counsel: 

Judgment: 

,, 

. ' 

. Galtrai th :for Plaint if i's· . 
Huhble and.McKenzie for First Defendant 

. D.,L., _Schnauer for Second Defendant (given leave to 
withdraw) _/ 

R.J. Craddock for Third Party (dismissed from suit 
during he'aring) 

Ji4' fl,~ . 1976 

'JUDGMENT OF BARKER, J. 

This action i.s concernect'with an unfortunate dispute 

between ,'the plaintiffs who are consul ting structural engineers, 

and the First Defendant, an architect., The facts are somewha1 
. ~ 

·comp~~cated; I first record my findings of fact, resolving, .. 
wherb nec~ssary, any confJ_ict. 

'I'he second defen
1

dant, the Manukau City Corporation, 
' . 

wiah,:1.ng to build a large administrat"Lon building at Wiri, in Ma: 

1971,: sel
1
~cte9 a~ its archite~ts for the project, a firm, 

practisin.g in Aticki.artd ~nd e1.a:where under the style of 11 the Pri< 
ii'' • '. 

Adams Dodd ~a/ti1ership!1,, .(hei:;einafter referred to as "the PAD 
,'• ----- '' -- '-.- ', -- ·---
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. partnershipll)., 
·,fr, .:. ' 

The- J;);.iricipal:,s 

.Adams{-'Dod~ and Pa.t.t~~~b~.<and',: .the }irs# d~fe~daqh 

Mt·. 'Pric.~:\.~ec~fde.cLin· a m~m~;Jkµ~', ' , • after, the , 
·.:,., , . , .. ~/:' /' .,:,... -.'' .·t\'···/·~/ .': ,.' 

official etlgagemenJ ot:i:Jthe PAD partnership by·,the ·second 

defendant,·:_that. th,e ,par'tnership 1,S: 1~0J:11lll.;i.SSiOn )Vas. to be- 1.
1a 

\ ' ' ' .. ·;.·.,:~ :··>~:.~/{· . •' ,! ' . \." .·.·:'·· ', :·~( .• /'.'' :/;,, <. •. 

commiss;Lon'!, ,based on 'itJ?.e ,New Ze§l.land/I4sti.Jute of Architects,' 
' '" ,</1~-: •,. ""': t ·,<:- .. ' 

terms of ewagem(;ll;'lJ. :'•':!!,The: same memorandum- recorded that 
I ;'. ' • • •'.'i.> :::;: •;,<' 

' ~tructural' engine~r for}the pr~ject:-~ to 
. , .. :,"''':(!, . '.> . ' • 

,, the PAD partnersliip.. lt. is USJial' for c:onsulti~g 
~ ' ' · .. · '' .'·' .. , . ', tf,.:.; . '. . . ,, ~ " '. · •. ,. 

plafes that/the ~Chi te~t will' have\i;q, 
'':> >< .. , . ',,,· ·-,\,"._;>'5 ' ;,_, '"'. Y,, 

of the i'ee:~ paid t9 'hillln: by 
• ~ C -'/: \ •' > / :'i ',,•'; <~-'.':;'./;:, 

.ion. t~us dt;fferS' from; t.hat 

ment i13 

passing:~ 

· . projicts 

~ <;: " 

;, -,', ;·," .. 

two profesiions.. ';'}' 

r:Jind that,)~~ .4th .Mar.ch, 
: . .:' . ·, . ' . '\, ... ' ·: 

Messrs.,, Lei'4s ~d)Yi1.l:L~son., were 
,,\}\' \ 'i ", _.,,:,, 

' Price~, 'n ~y deffntt~ .,~~~ to ~b·e 
:.engin~ers ;:n this:proj~c:tci •. The:te:

1
was 

and S!;)Jlle of;'hiS staff '•of ·discussions. 
'' 

prior: t<:i tf:at date; but\lpreferthe 

My v:1,ew ,is confi.rmed b;y: ~ . 
;,"', , ._ -, 

to the pl.af~tiffs,, 'd~t~~ 
'<~"'-(· 

to 
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both plaintiffs m'etho1ical, reliable persons,. Mr'., Will.iamson '1 

.. '., ' 
' ' 

made ~ note of his original interview, ~,Jct Mr/ LeVJis opened 

file for this particular project. I think that. the 1st· 

defendant's witnesses are somewhat con:fu::;ed over the date 
.:) 

the first :1.n·struction to the plain_tHf:S although ! cari;not. 
- : .. 

see how the elate 41:;- v~fy ma:terial, since there was no 

ion of the. plaint:iffs' liaving majol'.'rattendances prior 

date .. 

Two letters were written by tp.e 1st defendant 

plaintiffs /.dated }4th ~ar,ch; 1972~ .' The 
have alread.y~ refer1:'edf de~lt with a ·pr6ject 

' 'II ,: • 

where' the PAD partnership had instru.9:ted the 1>laintiffs, 
\ . '. i 

certain str~ctural. engine~ring.viork, and ·for ;hi.Ch,- the ~lie~t 

in Noum~a y;as unwilling to. pay, •allegt.ng in):iome ;way that

work done by the plaintiffs was.either urinece.ssary or 
~ ! ' '1 ' ' ;: :,,, ,. • ' 

,, ' ~· . ' 

Despite the. ,fact ,that the plaintiffs_ w,:<;mld 

action in New Zealand against tlre .PAD partne,rship, theY. 

· e:ntly elected not .to pursue that rigl1t and acc.el?t(;ld. the 

defe.ndant I s assurances that. the 9nly wey tn whic:P, 

possible was through the Courts in .New· C~].e¢lonia, 

prospect of\ success • 

/ Tb,e seco~d lette:iz .is important, and 

.set it out in fu1.l., 
' ,, ' </' ;..\' 

"ManukaU:'Ci_~y Counctl New Administration· ~ildiri.5., · 

This letter is to confirm your commission as C~m$ul ting .. 
Engineer9 to this o.ffice on the l;ibov~ ,project .. 

· The terms of this commission are· to be. para1.1.el. to ours, 
in. that .the Council reserves the right to terminate our 
services. at any time because· .of non-availability of funds 
or rejection of the ,s.cheme the Loans ··· 
be paig.<ior · t'irile 

''';) ' " 
'>,t"·~:-
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'' "your appointment. In order·to m·eet''.the 
programme, David Cook must have this :L,nformation 

, by Wednesday, April 5, 1972 .. 
I, . . . 

Yours faithfully, , 
The PRICE ADAMS DODD partnership 
"Neville H., Pricen ·11 

This lett~r was followed by a letter,.frgm th.e 1st .defendant 
,:; ,,'• 

to the Man.ukau Ci~y youncil asking,. for its J::ormal approval 

of the pl~intiffs as consul ting engJ;neex-s., 
,. ' ' ,., ···> 

The,1st 

defendant described tliem to. the Council}as. 111tireputable 

of e1:1gine~rs highly;·.?ui. ted, to' the, j;;ype of prcije? 

.The m~st ;.ecent J?;OJeQ"G ,we h~ve em;loyefl tie~ • 
. \:,· ,. a. : . . • , .,.r .. ,.; ,, 

storey Wea;t Plaza Buiidirg in Down (ToGi~ Auck{and.,{.," .. 11 .' 
. :,\' ,, . 

is here wo;rth ment.ioning that}io questi~n was ~ai;s.ed 

witness as', tojthft copipetence of the pl:fl,i.~tiff~ in ;any way., . ' ' ' ',,\," •, 

Wi1.:liamso;, the p1.:aintiff del;l1.:ing 'o/1th .,:the t~'c.hni..c'a.1.: ·stde 
,I' I ''; '. 

this proj~,ct, drew notb,inf bti"t ;;pra{sif;\f-fom, ~:L 
for his professional competence, and high degfee 

.. ,.- ' . ., ' .. ,, 

particular;t.y .in th.e · field .of seismic enginee.:r;ing., ' 

The QounciPs format reso.lutto:ri aJ?:prov.ing the engagemen· 
, '. ~ ' .... : ,! 

of the plaintiffs .was +iot passed uZ).tit '·· · 
' 

took some /three weeks' more 
• '·' \ ' < ' • ·, ·," 

defftnd~nt >~f .the :,a:Pi>X:ova\, 
\ . )' ' • 1 

were quite happy. to u,_nd e!'.take wl:lfltev'e.r 
\{,· • ' . . • ' • ,.r. 

after their. ·initial: inter~j.ew ~(ith Mr;. 

whether the Council subsequently appr.oved 
. ,·,. ' . 

enjoyed t~e PAD partnership's 

After ,the engagement of the plainti.ffs 

had a numbe,r of attendances 

with .Mr .. :Pfice,. 
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two of which were very.major. Like busy .men· in any 

ion, h.e just had to make such time as was 
'.•' 

on this project., He said that he spent a number of hours 
' discussions, and in just 11brooding 11 • He kept time-sheets 

of a sort,. but admitted that these were not entirely compre-· 

hensive. His recollection is that he did·not put pencil 

to paper during March·, 1972. 

Hr. Cook gave evidence that h~ first spoke with.Mr .. 

Williamson on 21st March, when he said Mr. Williamson gave 

him some five pages of det~iled infor~ation on. s.tructural. 

sizes and members and reinforcing steel cq'!'ltent.. The 

invo.l:ved was three to four hours .. Mi;:.. Wa:ters sa:l,d 

have had about twelve attendances on Mr. Wiiliamson during 
, ~ .. 

thi.s p·eriod; anct Mr. Burrow claimed to have had numerous_ 

attendances in the form of short meeting9 and telephone dis

cussions,.. Mr., Williamson's 1'-ecords (on which an account .. ,,,, 

subsequently based) showed that.he had had some 12 hours of 

attendances although, as mentioned earlier, Mr .. Williamson_ 

sidered that he may well have om.itted some ai:tendi:µices f'rom 
,' ,. \, ! 

his records., 

Cook., 

He confirmed that he ha:d <;liscussions .with Mr., .. / . 

Taking all this evidence in the.round,~ do not 
'. 'if! 

that the time involved by Mr. Williamson or Mr.,,Letvis 
~ . - . ' ) ' 

staff, woulq have, in the perJ.od March - August,, 

20 hours., 

However, the na tu:re and quaU ty of , the advice 

another matter; Mr. Lewis charged out Mr. Williamson•s 

time for this early stage purel~on a scale time and 

basis. ;rt is by no means unknown in.most 

:person, highly q_ualified, experienced and .talehted, to 
: . . 

otb.er.-than on a :pure time and attendancebasis for an 
:'. . I • 

by ·him ·of. judgment~ Thus for example, Queen's.;.Co_unsel. · 
:\ 

WOUld be jUS tified .. in ._charging OU t hi S services. for ad vie 
·>.~· . "' > 

~iven:.on 

2 hours• 
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a junior barristerspending the same amount of time 

ing evidence in some mi.nor dispute., Likewi.se, an eminent 

surgeon would be entitled to charge more for performing an 

hour-long operation of an intricate nature, than would a 

general prac.titioner for giving an hour• s :r;:outine. advice 

in his consulting room. Consequently, I am prepared to 
•• '< • 

hold that advice from a person of the skill o:¢: professional 

reputation of Mr. Wil\iamson, in the preliminary stages of 

a building project, i.s something to be. valued ·by i. ts 
! 

recipient. Quantific.ation of th.e v~lus1 of Mr., Williamson's 
# ., • ' j < 

advice will have to be determined by ,me in due gourse., 
. 

After this preliminru-y advice from,:tvtr,. Williamson,·no 

fur~her work was called for by the {fut defend'a:n;t until . 
. , ,,, . 

Aug_us t·, 1972:. E:owever, by mid-April. 1972·, .the 1s,t defen_dant, 

prior to his marriage and depar~ure overseas in in:td-Ap~ril, 

1972, haq completed the first"'phase of; the ~AD partnership 1 s · 

engagement.with the Manukau City, i.e.,'the partnership had .. ' . . . :, 

performed work to the stage where, in terms of. the, 
:,1, " . ' 

of Archite'cts' Conditi'op.s of Engagement, 20%. 9£" t~e total 

was payable by the City_:.to the partnership., This' 20% · 
! 

would (from t];i.e c_lient,•s point. of view) include any money 
\ 

properly due tq date;to the structural engineers by the 
.( \ \ .. 

architect .. . 
The Architect 1 s Conditions of Engagement 

of the total fee p~yable, over four dtff(;lrent st<;tges~ as 

follows: 

Preliminary design 10% 
Developed design 20°fo 
Working drawings 70% 
Contract ·ad.ministrat.ion and inspec ti.on, 100% 

,-,-:, 
' I, ; 

The final · design .had .'.:been agreed up<;>n by.;.the ·council and · ,• · 
,l ' . . '• ,. ; ' 

sketch dr~wtngs h~~ lieen presented ,by,,thez pa,r,:tnerslr!.p, 

't~·e resul~;,-tl}at t{~ partnership was a~1;?to btll .~iie, 
for this ~iJrk in ih:i), 1972., -,, On 25tll J~ly,.\972~, the 

·' 

defendant advised·ithe .. Council that he arid the oth~rs, in 
·t·i: '\ ... h)(~:.·.~·"; '. . H1:;,,.,·-< :, , .: 

PAD partn~~:shiJ?,.~!:1._:Wl~ergone what _he 
\ i. '<:-:/ ' ' '.,}\·;·,:':. ' 
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11dissoluti6:n:vf and ,that his new firm, :Neville H., Price and 
I\ I 

Aqsociates, was fully competent ·tto administer all works and 
I ' • - • 

services on 'the new Council buil.hings ... The other members of 

the p~tnershi:p meanwhile cont1A1ed to practise under the 
, . •," ' 

name 11Adams Dodd Patters.on Partnership11 .. 

ln the event, the Council required Mr. Price to re-submit 

his credentials; in so doing, he mentioned that he had relin

quished certain time-consuming responsibilities overseas in 

CO~t?-ection with offices in Fiji 'and Sydney. He also recom-

continuation of the plaintiffs as Structural 

Mr. P.~ice was' du:J.y approvecf by the Counci1. as architect 
.. ~~ . . 

the :\'lO;king G;/."aVrlng anc( constructio;n phases of the project., 
; : . .·, ' . . ,,, " . . r 

There wa:s~ however, no ,off.fd,al 'advice .. to the plaintiffs that 

.;the partnership' had .dissolved. .I suspect that-.they must 
' ' 

h~ve -kn~wn of '!;he dissolution from 'the "grapevine"' and also 

by<:reasbh of 1'Ir0 te~ds~ ~dmitteJ·::rrieild~hip with Mr., Adams., 
' . . - ~ ., .. ' 

What,,wa~ not commuhichted',to thJm, however, was that Mr. Price, 

jn,his ~-erson;l 'oap~~;ity~ and n~,t as a meniber'o:f a partnership, 
\, "'' , .. ': \:. :·:;::· ''_., .~ ' ·. ,, :· •; . ' \. ... -• 

been re-appo.inted as··the archite'et for the Council. 

I hol~ that th~· 1first Jrnowl~dge the pl'aintiffs had of Mr., 
• ,· ' 1 •• ,",_{: '\ ·:,:f·. ' 

:, Prl~e•:Sirea.ppointment;, was '1?.t a -ni~eting on 3rd or 4th August, 
>{: /• ' , ::, • 

97~, ~hen Mr., Willianjson:iand Mr; Price met for an hour or two., 
, .. :~:,,: .:., . · .... : .. ,. , .·.· .. · .. · :"'·.::/·: ~·. ·::r:-: -- -: , . 
4 more: important meeting• is ,one- .pn 19th September, 1972, 

conbeihing'which,Mr.,.Wilii~son .~ecorded, inter alia: . •\ ··:· '' " ' . ' ,,' 

. (a) 11Sen.d Nevi lie A/c for :prelim., work"' 

ctf ''send. Nev{i~e''p&pe.r on;earthquake risks11 and 

(c} 
,' ' ··.··: . t '. 

11Nextmeettiig Tues0 ,afternoon fortntghtly 2 p.m." 

/1:is meeting,· I accept, that M~., Price asked Mr. Williamson 

\submit an ·account for :the wo:rli to date for the partnership. 

\atlso asked him fo;' a paper on:iearthquake risks: Mr. William

son, on 27th :Sept.ember, 1972 sen1}him a precis of a seismic 
,:'v 

.design,, ~emt;:n ar. held· at Auckland· Univ~rsity the previous month, 
. ~\, . . ; '~ 

whi'ch.Mr,.Will"i,ami;}onhad given a paper. His note also 

J i7Wll 1?.000 1u.i·n !11T',.?. ' 
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to l.lave regular fort-

Mr .. L~yds, b~;l.ng tile· partner concerned with administrat

in the plaintiffs' :"p~a.ctice, on receipt of' the request for 

referrec( t~ ·above,'fent through Mr/Williamson's 

. records starting frbm Ma1>ch, 19?2; ''he sent tb.e 'partnership 
' ,. . . ·" 

~n'account for $180; 11r: Lewis analysed the account in 

l;;lVidence as being for 12 hours' work at $15 per hour, in 

accordance 'with the then scale recommended by the Institution 

of Engineers,. Mr., Lewis stated (and I believe him) that he 

would":not·have sent an ·account for more than he thought his 

'firm was entitled to •receive,. .. 

I11'the meantime, Mr., .Williamson proceeded with what he 
" •"•.\ \ / 

regarded as his normal.'i.vork ori .a project of this sort; it is 

important to note that, on '6th October, 1972, he wrote to 

the Engineers t Computer Bureau se,el~ing a preliminary lateral 

load.analysis for the structuf~, and .saying "the design is 

in.the. very .preliminar;/' stag~, bu~ there is, as usual 
. \ . . .. 

·· ·• ,:reasonable urg~ncy 'in c9nfirming the structural sizes of 
. . . 
thi a:fchi tect .. 11 · at.tended ·meeting with\Council re:e.resen 

· &tives at Mr., Pric~ 1s office on 9th October, 1972 when he 

. e,dtr:i~~d th'.e meeti~ that<the'. buildtng. would be designed 

:with;i..n the Public l31iildings Cpde for ·earthquakes. 
~l': ' . 

In October., ,1972, ,vi. th the app:rOval of Mr. Price, he 
\ ~ ' . i· ., ' . ' .,. . ' ' 

'referred .. to a. specialist .firm 'of foundation engineers for 

. dertain' technic~l ,:tnf;r1nation 1 in: relation to tre foundations • 
. ,.· . ' 

0The Countil subsequent'1y, on 17th October, 1972, approved 
. '. . ;, ~" . ; ' , . 
0: :.. .·. ..· '! ·:, .• - .,, • 

,~he engagement of th~se. specialists .. 
1

0n \oth Novembe~, 1972, Messrs. Lewis a:qd Price had a 

. :at.scus:Sibn on; the que·stlon of payment of. fees., Mr. Lewis 

.. w:a.s; riot unn~tura~ly, ~oncerned tba t his firm should have 
';.•,• 

reaso:nable;~cash flow,: because it had to pay wages to 

'qua.lified engineefing and dra;ghting staff •. There were, 
··~ 

as .background· ma\ters :,to this. disc~ssion, both the unhappy 

New'paledonia. project, and the suggestion that 
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th,e PAD P¥tner1;1hi:p· hpid dissolved, leaving; o~ing to the 
< • ., "' . ' 

'..plaintiffs, a sizeable 5amounl!\!in fees. It was said, by 
~. ' .-. " '''' \• •\. _'.>~t ,: . ··':·:,{' ·\\, ·~. ' .·.\. 
Mr! Pr1ce,.;; althoµgh no_ 'deta·tl iYfaS g1ven, ~hat the partner-

, ••· r 

'. ship, at the time of its diss~l~tion, ias insolvent. 

It is agreed between the :parties that the basis 

of the contract petween. them is what is called in bo,th 

:professions, Document B, being a booklet entitled: "Condit

ions of Engagement and Scales of Minimum Fees for Consulting 

·Engineers, when engaged as secondary adviser to the client. 11 

The relevant engineers' fees are there expressed as a 

percentage ?f the structura1·,content of the total works. it 

is fairg usua.1, fol! there to be some disagreement between the 

engineer and architect as to the quagtum of the structural 

content., Unlike the Architect 1s Conditions of Engagement, 
(· ' '\ 

! 
1 

'which have 4 stages ~t which a ,percentage of- the fee 

becomes payable, Document B provides only for· 3 as follows: 

a). Preliminary phase 20% 
b) Design phase 80% 

, c) Col\struction phase 100% · 
\ 

:Lewis gave\eiricle:n.ce that he .telephoned Mr. Cook, who 
'\l 

while.reiucant to put an estimate on the structural content, 

~irentually placed figure o:f $800,000 as a fair but con-
' ' 

servativef'igure at. that stag<a,. Mr •. Lewis then multiplied 

· that.ii·l'igure by the:;:s'ca.ie :percentage .o:f 6% and, taking 80% 

thereof, came to a Jigure· o"f '.138,406~ He took 80% because • 

Document_ B states t_llat 80% ot · the total fee is :payable at 
,,,," 

t~e,. end of. thE; design· phase., .Mr. Lewis said that he rounded 
):': -,, .:,)~ ' " ' :' j i • :, :_, .. ! \ > '' ' ',,' i ' . 

this,\figure: off tO 838,'000, and' told' Mr. Price that that was 

vih~f.~,heirifee wou1.a bet based on the structural content 

then given 'by Mr. ,Gd6k., ·~vlu::h was anticipated to rise ··(with 
t, ! ' 

co·:n:~ecJµenti'a.1. incre,ase ;in the, fee)., Mr. Price, on 10th 

November, 197~ ,· wrot~ confirmtng the arrangement reached as 
.', 

to. payment Of 'progress fees in the following te_rms: 

11! am pleased to confirm: that ::~fter discussions wi.th 
the Manukau City Council, progress fees by this office 
_to your offic& wU.l)be as follows: 
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"November 1972 
December 
January 1973 · 
February 
March· · 
April 

$7,000 
$5;000 
$5,000 
$3,000 
1~5;000 

$13,000 .. or .. balance · 

$38,000 ti 

In fact, payments were made of $38,000 by the defendant to 

the plaintiffs approximately ~n ac~?rdance with the ~bove 

schedule, with irrelev~t variations_as,to t::l..l'lte and 

· On 30th April, 1973, Mr.,_Lewis s~nt an : 1., ~ ' 

to Mr .. Price. in the following terms:· 

·~ · "Revised Fee Calculation ·basecl on priced schedule. 

· Totat engineering fee based on 
-structural value of $1,203,459~00 '(as.· 
detailed 9n attached sheetJ @ 5 .. 75% ·. 

80% of fee now due: 
Les.s invoices to dat~ 

. 

1t69.·198.,00 .. 

· 55,358;40 
-3JLJJQQ.!_QQ 
"Jlt;)~E-;1+0 

By this stage, Mr.,,Lewis had received from Ml:'., Cook up 

costings and had estimated the structural. content.at a .. 
erably higher figure than the $800,000 contemplate{ in 

previous Novel!lber. 
\ . 

l't should, for 

be noted that, where. the· structural 
\ 

the percentage rat_e goes down fr9pi 6% to 5075%~. Mr. 

reply on 5ti.1 June, 1973, quer_:ied the acc9mpa11,:itng ec+.1,e4u1e, 
' .,, 'j'' • '' 

calculating ·the structural content,but.apart from:the 
. . .-1' 

of structural content, he did not quer.y_ 

which I con,sider was, in the account, accurately portrayed 

Mr. Lewis in terms which Mr. Price, 

should havfr,understood. 

·. that the, iiems · 1ts;ted \~ere, in his vi-ew, 
l 

in the ._.strp.p~ur.al: 'Qontent, 
·. ' /i\, ' ~ ... - . ~ 

same ,d~, 'f1~ a,lsd. ,Y/I'Qt(;!·; to 
. . '',',;}q"'>' •,, .-:1 J, ,' ' _:,.,, .·' .c. •,; ~ 

t_hat ,he 1J.a¢Fsent put a,n,a.¢count the···prev:io1J.s11;Y"E'lar for 
: .. :\·: ,·., ~::~/.~· ' ... ~--:.;::(J\< .. ··{.:? .. · .. · ... · .· ,. .. (: ~:, ··~·i.r . "1'.,, t\:.·.· i •• 

saying tha~f~~ he,1y1ot,{i11 invo}o~~ .• M,r .. \.Pri'.~'e.~ •. pia~e 
'\f"f·' ··f:;i~v·J;.~·~;tfV\' ,jl~ ,/t,.x ' ><; 

(1'216) )f.'>Wil0/74 51332.~23 
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for this sum and 8.$ktrig whether they wquld credit Mr~ 
. . 

No reply wa? received. to that l,et~er. Jfr. ~ice replied on ... 

11th June, <;tSking, for a me~ting, but sti 11 not q~ery'i,ng · the.> 

basis of th~ _calcui].aJion •. ,' Mr. Pr.ice wrote again on 26th 

June, 1973, again stating h.ii:; unhappi,!fess ·with the method 

calculation_ of st_ructural content, but again ~ot 

basia of charge,,8~he:I"_ tha.n to 'complain that· the 

fees exce.eded 50?6:'of\the total arcl),-1.tectura.l _fee., 

in passing, that· ~everal witnesses mentioned ,that 

engi:neering fee should- be about one thir;d o:£ 

total fee,. ~ Jt llla.,y so work out 

case~ but r pay :no attention to sucn:,'stateme:q,ts ,. "where _ther~.:

is ·a ~lear, stip;ulai;ed _basis of charging; obviously,· some 

buil?,ings have ,a ~reater .structural _content. than others. -

.. The :f.inal phase of the engineer.• s work is super.,. 
, • • .': , , ,' ''. •• '* ~ . ·,. ,_' ' • ·-~~- .; : r 

vision during cop.sttuction (al though .Mr": Wi"l,,li,amson .preferred< 
I ,·, ,• ·:,:, \. . ' ·:· . . . . :, .> 

cautio~sly to refer to "obs~rva:tton11 rather than.}~supervision"' 
. : : ~ '. ' . . '. ·., . ~ ., \ ,:-~ . ' •. _; } 

Mr •. Lewis, on 29th,' Ju~e, 1973,; propos_ed that/ EJi:nce .. const:ructf 

ion was expected _to l,,;u::it 21 months, that ·the!r ,for this 

phase ( the f.inal 20% .of total fee) be spre.a<Lout .over 

quarterly payments •. 

On 211.d, July\, .1973, the plaintiff's9 

wrote to Mr. Pri~e. a$ing tor payment .in a.ccRrdance with 

account sent by the' plaintiffs to him on ·30th: April/ 1973 .. 

On July 14th, 197~'.~ M:r~ Price wrote, not to _the 

but direct to :thEliplatntiffs, deprecating thei;r 

recourse to solicitors, acknowledging receiptof a letter 

had sent e.nclosing Document B, · and offering to submit 

dispute as to the .structural -content ·to ,arbitration. 

also,pre;r,a.red to agi;-ee.to the 7 equal.qua+te;i::ly payments . 
the. supervision fee. , .. 

\ It w~s n~t,.untiL.JOtb: September, .1973, more 

4 months after reqeipt of the account, 

ii 
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to the plaintiffs an<J.:, for the first time, disputed, not 

merely the quantum of structural content, but the 

of their account. He claimed that th~ only fees 

he was liable were for the' design and construction pl:':!.ases, 

and that th;erefore, in respect of the destgn_phase which 

had just ended, he was liable to ·pay 60",.6 a:p.d not 80% of 

fee, based on a percentage of the structural content .. 

letter, for the first time, stated the basis 
' -

ion which Mr. Price .maintained throughout the hearing 

respect of which ihere was a lar_ge amo.Et-nt of· evidence 

persons eminent in botl:l architecturcill and engineering 

professions. ' 

The plaintiffs' account to the 

was not paid until November, 1973, after an interview at . . \ 
/ 

which Mr. Croker, a chartered accountant 

Price''a:nd his former partner~, suggested to .the plaintiffs 
. . 

that they.should have increased th~ account substantially., 
I \' • • 

Afj!, I have said; the parties agree 'that,Documen~· · 
.; 

B :l;'ormed ·the basis of the contract between the"l).Al) 

and the plaintiffs and also the basis. of the.·co'':i:1tract 
( 

j • 

Mr., Price and the pla;i.ntiffs, whether that .was merely 

same contract or an .entirely .separate contract • 
. ( 

dilemm~ 'in this ·case stems partly from the 41:ffictilty in 

marrying up the architect's four. stages with the. ~nginee.rfi 

three. Ideally, the 20% stage (.i.e., Phases I ,~.nd, II) o! . . . 

the architect I s conditlons should ~oi~cide with: the 20%. 

stage of the engineer's conditions.· No doubt eminent 

both professions would like to see the two coincidtng, 

.my view the;y- ofte_n do not and cannot.,· .Howev,er, :j?here_is 
' . . ';:, ' 

. neither do.cument 8:llY _r~ference to t4e oth~r •{ a.matter 
. .· 

might. b13 gi.ven so~e tittention w}).en,,?oth ,docu~en~f:l.\;t'.eceive ·•vlU.Q•,L,. 

. p~riodtc revisions ... 

'-' ,>Bas:L~al"l.yt Mr,. F.t.ipe .~n.dhis wif:nesses 
: ',, ,' .... 

the engine.~:r:-•s p;i::el~inary phase, where he 

tot"al1 fee/ ~oincide~ ~with thai 20C;& 'phase., of the arghite¢t, .·. 
. , , - , ~ I ,, , . '/ , • 

· and that; th~.refore,· Mr .. Price, when he aske:lMr.· ·williamso 
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for a:n account, expectt,d one for: at least'; ~11.:000 •. 

The plaintiffs' r~ply to this is (a). they did 

only 12 ho1,1rs 8 ·work, for which they ;c;hart,ed oni a time and. 
!., '., •', • • ,, , , , ,, , 

attendance,ba,sis, and (b) .;L~. this varti~,ular project, the 

engine er 9 S . prel i~in~y : p:tiase di.d not coi#f id e )n tJ:i. the 

architect's. 20%.phase) {c) tt wo.uld,be .:a:l;r:e:j.c~~-t,. not 
,' . ,, . \,, ,•" "' 

· impossible, for them to define. the wol;'k done the. 

phai;,'f ,.in . any , cJ.ec?X;~-t1t; iray, 'and · ·c d ), ~0% 
< ,I';• 

the total .. 
' . • , ,'. :·~; : ' ,;·,,, "! ."' 

'some $70,000, i., llj.,000 would be grossly eiorbit?-nt for 

tp.e work they 

The p:le,intif fs I time r~cords: S?OW~d ·that they 

and their s~aff sr:e_nt tot9-l pf 2,669: i:ii:tncipal*s hours on 

the project up unt~l Jµly,,1973, (about the entl,of the .design' 
,, ' ·,_, 1' ••• ,,, ' 

or 80% ·stage}, w~;ch :f~gur:,. of. courl3~, · contrasts. with .th~ 1 

hours .recorded for;:,the preliminary ~tage for 
', ,, .,_, •,, :, \ }' , ;' 

,,Z, 'l' /), ' A'\ '.. '' ' ,' ~ 1 ' ., :~' 

says tl):ey .:should have .. p,een ,1,'la:i~. 20% . of. the· 

' .WJlicli~~rtYlay ~ d.ecisi~n gJ,'~s:> 

will be · 9aused" 

eng:t:n~er•s~fee in ~;i?Pit~, Wh:ich·w~~inclu~e~ 

fee, hi3:s already beeri'p~~d by the, dl:t,~nt, who 
. ' '. . . . .: ' . ': '· ,·· '. . . /,;, ' .. ' 

to pay again.· , A .,findi;ng against him would meM that 
> ,, ·.:·,, ' ' ·\ ',";: :, ' ' • 1 ' ' ' ' ' • 

ha:ve to ,pay out\,o:t hisj:iwil. pockei; for worl!: whi.?h he says, 
,, .( ~ .\ ' 1, . ,; ,1 ' \' ; ".. " 

was prop~rly commtssi.otjed by th.e J?~D partner.ship., --' · The 
:-· ;', 

work which they .have J?~rformed, · a.n,d. 1;her7 .has 
I~' 

as to Jheir method of performance .. 

It is here convenient to ment~o:n that, 

1974, there was a:n order made ex parte .by the Chief 

jo_iµing as thirq. parties; the. 
'; ~ ·.' • j 

. :partnepship.,. There wa:s also a motion filed· b:if. Mr ol\ 1 v.1.:c:;1.u.u.vv1:1. 

on t).leir behalf, se~king to strike oµ.t 
\, . 

with-~ 'affidavit in support. a:nd mimerous_ affi~avits ill'"'"'""'""' 
,, \.· :.._ I .• "' 

tion, mostl;y from witnesses. who were 'subsE:quently called. 

behalf' of Mr:" Price; For some reason unexp+ained to 
it 

J 172{6} 1,2,0l.1u!i0. 74 513J2x23 
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motion was not dealt with before the hearing., 

been,tin my view., The form of the third party .notice made .. 

it unclear to me exactly what was the legal b.asis of the, 

defendant•s claim against the third parties, bearing in mind 
} ,, 

the necessity that a cause of action be alleg~d py a 
~.. . 

against the third. par.'l;y.. (See Karori Properties Limited v,. 

Jelicich and Others. /)96J} N.,Z.,L .. R., 698'11 where Speight, J. 

gave a clElar. and '.informative ex:posi~ion of those situations 
" . 

in which a claim for ·contrihution 6r ind<;,mnit;,p may arise .. ). 

By arrangement. b.e.twe·en the parties,· Mr., Price 
. ,'.. ' '. " .. 

gave evidenc_e firf:3t: (•after he. had beell cross-examined by 

Mr., -<lalbrai.th, I :agai:p. l'.'aised with couns~i the question of . . . . . -~. 

the ·identity of th~ cause of action alleged a$a'.ins_t the 
' partnership;\ I/potnted ou.t .that the· plaintiffs had chosen 

not to sue .the partneJ:'ship., After an adjournment, counsel 
" . 

advised that, by conse.nt, \jud~m~_nt sh.;11ld be ~:nte:i;:ed in favo.qr 

of the third par~:i. against '?~he first d;elsnda:p.t 11 with costs 

agreed at $500, including disbursements •. I made this order 

conse:nt., Thereafter, Mr.,· Cradgock,and hi,.s clie.nt.s took no 
J ,,, • : > , .... ' ·, 

further part in the proceedings.. r did n9-t ,take 
I ' 

until Mr., Price•e ev;i..dence-in-chief had concluded 
' ' \ - . • ' i 

bee~ crpss-ex~ined by pl
1
a_intiffs 8 counsel 

\ ~-. . . 
case the.I'e 

been oral evidence from him of some agreement by the 
'. !'- • ,.· ' 

ship to ind,emnify him against the plaintiffs a claim., 

was no. such evidE:nce., 

I think that Mr. Price should have 

when the partnership was dissolved, to ensure that there 

some clear.under~tanding as to who was liable for the 

plaintiffs• feesr~ moreover, he should have told the 

plaintiffs what w,as going on. 
- . ' . . Indeed, .if their :.trst 

ment ·was tp b,e terminated, Document B requireJ;J the Engineer 

to· be· gi.v~n .reasona.ble notice in writing, of termi:qation., 
' ~, ~ 

he kept them fully infoi;'med, I have. little doubt that 

clec).r arrarigement !IOuld hay.e e.in,erged at. that stage • ., 
'it was a long-time as the narrative discloses, before 

J 17.lWI 12.v'J0/1.0 /4 5:133h?J 
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plaintiffs learned o:t' the exact :nature of Mr .. Price 1 s 

co:ntt;intion. 

I, of course, must decide the matter on the 

of the contract betwe,~n tp.e parties, regardless of any 

questions- of equity; to do that .I mu~t determine whether, 

in this case, the 20% phase of the architect's engagement 

his client corresponds with the preliminary phase (the 20% 
> • • ,v(. ' 

phase) of the enginee~•s engagemer.rJ; by the architect~ On 

point evidence was given as follows: 

(a) Mr. Price was of. the viav that the two always coincided,·) 
. .,"f; 

1 G and that, this co?,1tract wa? no except:ion,. 

15 

. 20 

25 

'.JO 

(b) Mr., E.T. Smith, a consulting engineer., <?a~led by the 1st: 

defendant, was of the view that, unl~ss the architect 

and engineer have arranged to the contrary prior to 

commencement of,)the engineer• s service, the. engineer 
~ ' 

would be entitled to \.the normal' scale fee ac'cordiri.g iD 

Document B, upon the completion of each phase of his 
., 

service; he inclined to the view that the two coincided,. 

(c) Mr., T.,E. Dixon, the current chairman of th'e Auckland 

Branch of the In~titute of Architects·, called. by the 

(d) 

plai. ntiffs, said,. in reply to a hypothetical question · 

from Mr., Hubble that; given a situation where. the 

architect has re'ceived 20% bf his fee, and has received 
' , 

from the engineer all the necess!'lry information to 

ent preliminary design and scale drawings, then in 

view the engineer would normally be enti.tled to his 

20%. He said there were times when the two scales 

coincided, but, that in the greater number 

there would be disparity. 

Mr. Lewis said that it we£ not the practice of his 

to send an account for the preliminary work at the 

stage. It was clear from his evidence, that he did 

. regard .the two as coinciding. 

-··-«- -· ·----··-- --····----··----· ·- - .. --··---------------··---·--· ----·--'-c---··--·------·---
J 1,w:1120'.ln1101Ms1~~:.~~2_:1 
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(e) Mr. A.H., Curtis, an architect of seniority and experience 

in his profession, accepted that if his firm as the 

architects hatl received ,20% of the fee, they would then be 

liable to pay to the engineer 20% of his fee. 

( f) Mr. K.D. T. Sh.ores, a consul tin·g engineer of considerable 

experience and with service on various engineering profes

sional bodies, gave as his view that it is very hard to 

draw firm lines between the two>scales, although the in

tention of both professional bodies was that there should 

be a coincidence between the architect's and engineer's 

work a t th:e 20% stage~ 

It also seemed clear, from Mr. Smith and Hr., 

Shores I evidenc.e, that an. engineer may not spend so much· time 

in this preliminary phase as in the later phases, but-that he 

would, in the preliminary pha~e, be drawing·heavi1,y on his 

skill, knowledge, judgment and experience in giving opinions, 

rather than doing 0.etailed drawings. 

I cannot hold that there is any cus~om or implied 

term that the architect I s and engineer• s 29°/o phases must nee-

essarily coincide. As I understand the recent cases on the 

doctrine of the implied t~rm, such as Southland Harbour B~ 

v. Vella, {f97!±7 1 N.fi.L.R. 526 and Trollo~ Colls Ltd~ 

North West Netr2.12olitan Regional Hospital Board {f972,7 2 All 

E.R. 260, it is not enough for a Court to find that a term 

would have been adopted by the parties.as reasonable, even if 

it had been suggested to them: it must have been a term that 

11 went without saying" or a term 11necessa:SY_ to give business 

ef.ficacy to their contract., 11 I canno.t see that it could be 

said as necessary for business efficacy that the two phases 

had to coincide at the 20% stage - particularly when 

required,of the engineer in the preliminary phase is defined. 

Document B has no reference to the archi.tect's Conditions 

of Engagement with his client which t.s 9 strictly, res inte£._ 
,JI 

alios acta. · The definition of the work to be done in the 
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preliminary phase of the engineer's work is set out in documen~ 

B cla~se 3.03.1 as follows: 

"Preliminary Phase 
(a) Consultation with the Principal Adviser and the Client 

and the ascertainment and analysis of ~11 available 
data or information relating to·· the l'roject,. 

(b) Attendance at necessary conferences in respect of the . 
engineering design during the preparation of the design.' 

( ( c) Col.laboration in the investig_ation of v:arious structures 
or services, materials and c'omparati ve costs, and pre ... i 
paring preliminary design drawings as necessary. 

(d) Advising as to the necessity for soil and foundation 
investigation, surveys and other investigation or 
tests as may be necessary for 'the proper completion of 
the engineering works and arranging, for sue}). tests and 
other investigations.as may be approved. 

•. 

(e) Advising at an early stage the approximate space 
.requirements and weights of structural elements and of. 
electrical and mechanical services. 11 

It is interesting to note that (e) above was not 
t:> 

included.in the 1969 edition of the present Document B which 

was approved in 1970. 

Looking'now at what happened in thi~ contract, 

there being, as I have found, no custom or impU.ed .term, I 

accept the evidence of the plailtiffs as to,what work they 

did; I find-that in this particular job, the boundaries 

between the preliminary and design phases were considerably 

blurred. I accept Mr,. Williamsan•s evidence thst much 

work stated in the above definition of the preliminary 

phase was not performed by him until after his re-engagement 

(if that is the correct term) by Mr. Price. Mr. Lewis says· 

it would be extremely difficult to assess the work in the 

preliminary phase as described even as a proporll2.n of the 

total work in that phase. Mr .. Shores, whom I accepted as 

helpful witness, was of the view that an.engineer could 

an account for a :pro:pqrtion of the 20% (rather 

based merely on time and atteu(;}ance) where the architect 

drawn on the engineer's skill and judgment but the engineer 
., 

has.not necessarily spent a vast amount-of time.. This 
• d' 

matter raised by me With this Witness and it has the 

relevance: 
.•. ·-----· ~-- ----·------------------------ -·--------------···-----------·- ·--.,-~---· -·--·-·-·-
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Where work·is 'postponed, cancelled or.abandoned, 

document. B makes the followin~ provision: 

11 17.01 Work postponed, c<¥1:::elled or abandoned shall include 
the following case£, and fees shall be charge·d as 
set out hereunder:~. 

. 
(a) Where the works are.not constructed., 

(b) Where the ·works are postponed, cancelled or 
abandoned because of variations in the 
Client's or the Principal Adviser's instructions 
or requirements or because of variations in the 
requirements of·the controlling authority. 

(c) Where the Consulting Engineer's engagement 
is cancelled before the works are completed. 

' . . 

17.02 Should the costs or liabilities incurred for such 
partly completed work.be greater than the fee set 
out hereunder, the Consulting Engineer shall be 
entitled to additional reimbursemen~ accordingly., 

17.02.1 When fees are on a percentage basis 

(a) The Consulting Engineer shall charge 
the percentage of the full fee·in 
accordance with the table in Clause 
15.02.~.. . 

(b) Should the engagement be cancelled 
before completion of a phase the 

· Consulting Engineer 1s fee shall be 
fixed either on a time basis or as a 
proportion of the percentage fee to 
which he would have been'entitled if 
the phase had been 9ompleted., 

(c) Where one Consulting Engineer is 
commissioned for the Preliminary and 
Design Phases only, and a second Con
su1ting Engineer is commissioned for 
the Constr:uction Phase, the first 

' Engine er shal 1 receive 80% of the 
basic,fee and the second 35% of the 
basic fee., 

17.02.2 When fees are on a time basis 
The Consulting Engineer shall charge the 
full fee earned at time of postponement, 
cancellation or abandonment on the agreed 
time basis. 11 

I consider that the PAD partnership's engagement of 

the plaintiffs was cancelled before the works· were completed · 

by the PAD partnership. Certainly their engagement was 

postponed whilst the Council was deciding whether to engage 

Mr. Price in his new status as sole practitioner. 

If, ;11s the parties agree, document B, including the 

above provisi.on, contained th~ terms of .their ,contract, I 
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think Mr. Price,. when he came to re-enter in.to a new 

contract, or re-affirm the old, should reas:)nably have 

expected that some proportion of the 20%.would have been 

earned. I do riot think it would be right for the plaintiffs 

to be paid .twice for that part of the pre1-tminaryphase 

which they alread;y: did for the PAD pa:rtner~hip. 

I am there;fore holding that the plaintiffs are entit1.ec .. 
to succeed on a claim for their fees against the defendant, 

based on document B; but I co.nsidef. that I should. deduct from 

their claim more than the $180 'Yhich \Yas the modest account 

sent by Mr. Lewis. In so doing, I. bear in,mind the suggesp-

io4,of Mr. Smith that the 20%,for the preliminary phase often 

does not· require so many hours as the 20% of. ~he construct.ion 

phase. I also bear in mind the knowledge and expertise of 

Mr. Williamson and his enviable reputation· in his profession . 

and the fact that, in my viey.r, he. was und~ly modest in charg~ 

ing only $15 an hour for advice which, although it took a 

relatively ·short time. to give, was nevertheless extremely 

useful to Mr. Price; this is evidenced by the fa.ct that th,e · 

PAD partnership was able to c~mplete. its commiss_ion with it.s 
I 

client up to the 20%,stage to the client's apparent satis-

faction. 
. . 

It is difficult to know how much to allow by way of 
I 

deduction. I do not think that any further evidence could. 

help me; the plaintiffs I evidence is that it would be diff'i.l:. 

cult, if not impossible, to differentiate between the two 

stages. 

I think that the plaintiffs, in rendering 

to the partnership, should have taken the option given to 

them by 17.02.1 of document Band charged a.proportion of 

the. percentage fee to which they would have been 

if the phase had been completed,. In this view, 

some support from Mr .• Shores I evidence a 

Viewing all the evidence and doing the 

the limited material availa~le in a technical area, I 
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that the account that the,y should have render.ea to the partn,e~~ 

ship should have been for 33 1/3% of the prolimi.nary phase 

stagi: 

I therefore give judgment for the plaintiffs for the 

amount claimed in respect of the prelimin~y stage less a 

deduction of 33 1/3% from this 20% of ··their. total fee. I 

expect counsel will be able to work out the amount due in 

terms of this judgment. I do not attempt ·to do so in view 

of a possible controversy over structural content. 

In addition, the plaintiffs are entitled .to judgment· . •-. ' 

for the supervision fee to the exten.t of the instalments at 

pres·ent due~ · I am not certain as to whether I no_ted the 

amounts owing i:n this regard correctly end I J¥ould therefor_e

apprec-i.ate a memorandum from both counsel,. indicating th.e 

for which. judgment should. be. entered' should this become 

necess·~y. 

In the absence of ~gument concerning _the right to a 

charge; under the provisions of the Wages Protection and 

' Contractors Li.ens ~t..ct 1939, I think that the action of the 

plaintiffs in seeking a charge on the.monies hetd from the 

Council was a justi.fia,ble protection of their rights, and 

reasonable i:n view of th~ir past history wi. th the 1st defendani 

particularly over the New, 'caledonia proposal., Th~ amounts 

awarded will bear interest ·from the date on which each parti<;u'J 

payment was due, at the maxi.mum rate for the time peing in 

force under the Judicature Act 1908. 

The plaintiffs are entitled to costs as per scale 

based on the amount claimed on ·the amount awarded, plus inte;e,i: 

(See Bla.ckl~ v. Nallonal Mutual Life Association (No. 2) 

They are also entitled to disburse-,, 

ments and witness• expenses to be fixed by the Registr~. 

.J should be obliged if counsel will make written· 

submissions as to whether a declaration of charge is needed 

-----·---.-·~·----- ---·-------·-------------·----------------,-. ------"-- - -· --· 
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indeed, legally possible. It may be that t:i.ey will wish to 

argue this matter, which was no't argued before me, as to the 

entitlement of an engineer to a charge undElr the Act. I _do not/ 
. ,;\ 

agree with Mr. Hubble that 'the judgment of the. Court of Appeat; 

in Caldow Properties Ltd. v. Low ['1'9717 N.Z...L~R .. 311 establish.el 

that a consulting e4gineer,_such as the plaintiff, is necessar~ 

ily disentitled a lien or charge. I refer to fu.e case of 

which, was 

no means disapproved of by the Court of Appeal in the Caldow 

case. 

The Manukau City Council appe~ed at the hearing and 

its ~ounsel, Mr., Schnauer, was given leave·to withdraw; 
r·: 

the Council's role has been merely that of a si:akeholder. 

my view, it is entitled to its costs, and I fix these costs 
,. 

$100 plus disbursements, payable by.the 1st defendant •.. 
.;, 

Counsel ,are at liberty ~o fil_e written submissions as 

to the form of final judgment or, if they wish, to argue'. about 

the entitlement of ~he plaintiffs to a charge. I certify for 

3 extra days and for tlie whole costs of the acti.on, if necessarb 

to so certify., If necessary, I am prepared to make any 

consent orders required to !!unfreeze" the moneys held by the 

Council • 
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