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'BETWEEN‘,ALBERT KEITH LEWIS and KEITH
WILLIANSON practising in
partnershlp as LEWIS &

WILLIAMSON
‘ | Plaintiff
AND  NEVILLE H, PRICE practising

under the firm name of
NEVILLE H, PRICE & ASSOCIATES

First Defendant

~AND . THE MAYQOR COUNCILIORS AND
CITIZNS OF THi CITY OF MANUK

Second Defendant

. AND < ROLLAND EDWARD VINCENT ADAMS,
TR - . BRIAN JRMES DODD, GRORGE MUNR
v ' 4 . PATTERSON formerly practising
' % v T1n the partnership known as
o ' 3 - THE PRICE ADAMS DODD
ke . PARTNERSHIP .

B T TR . Third Party

. Hearing: 26th, 2’7th 28Lh ‘and 29th April, 1976

i éounsel:‘fGalbralth for Plalntlffs ‘
. ~ . Hubble and McKenzie for First Defendant
DeL. Schnauner for Second Defendant (given leave to
SRUESRRTI P withdraw)
© "7 Re¢J, Craddock for Third Party (dismissed from suit
oL durlng hearlng) V

fJUDcx?tE:NT OF BARKER, J.

25~} ;"z5 | ThlS actlon is concerned w1th an unfortunate dispute

\between the plalntlffs who are consulting structural engineers,
and the First Defendant an architect. The facts are oOmPthx

‘é,compllcated°‘ I flrst record mv flndings of fact, reSOLVIn

~i«where necessary, any conflict.

iBOVS': ‘
¢ Ihe second defendant the Manukau City Corporation,

vefiwiehjng to build a l&rge administration building at Wiril, in Ma

1971; selected as its archltects for the project, a firm,

‘.; practlslng in Akckl 'and elswhere under the style of "the Pri

figsff - Adams Dodd Partnershlp" (henelnefter referred to as "the PAD



+20

30

,comm1881on"

based on th ‘New Zealand nstltut of_Architecﬁ

terms of eugagemg

1‘pla:;.ntv..;i’fs,,.

My vlew
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" ion of the plalntiffs' havmng maaor attendances prlor to th

" date.

plalntlffs dated aqth March 19730'

‘ in Noumea Wae unwilling to pay, alleging in same Way that the

'ently elected not to pursue that rlght and accepted the
: defendant's assurances that the only way in Whlcb recovery W

‘ poss1ble was through the Courte 1n New Galedenla, w1th 11tt1f

_set it out 1n full° ~,“'

both plawntiffs metho&lcal reliable persons$ Mr° Wllllamso
made @ note of hlS orlglnal 1nterv1ew, aﬂd Mr¢ Lewms opened &
file for thls particular project. ; I think that the st

defendant's w1tnesses are somewhat confused over the date o

the flret instruct;on‘ e the plalntiffs }although I cannot

see how the date is veny materlal sincefthere waa no alleg :

: The fxr t to which I

have alreadyAreferred kdealt with a proaect,in Now Caledonl,g
where the PAD partnershlp had 1nstructed the plalnﬁlffs to d@

certaln structural englneerlng work and for\whlch the cllen

work dcne by the plalntiffs was eluher unneceeeary or Tault

Desplte the fact that the plalntlffs Culd have had a rlght ol

actlon 1n New Zealand agalnst the PAD'partnerehlp

prospect of success. o

PO The second 1etter 1s 1mportant andﬂI«therefore

"Manukau City Counc11 New Admlnlstratlon Bulldlnga

This letter is to conflrm your comm1551on as Consulﬁing
~ Englneere to thls offlce on the above PrOJECtauw*ﬂ

" The terms of thls commissmon,are to be parallel to oure,
in. that:the Counclil reserves the right to terminate our -
B serv1ces[at-any:t1me because of non~ava11ab11aty%of fundef

A term in our commission Was that we. I,d to" galu approval.

‘from Council for all Consultant 2 «
a. rep ly ifrom’ Council as to your “mplo

that h, ,
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of the pla1nt1ffs as consultlng engineers.

. thlS prouect drew nothlng but prazse rom. all W¢tnesses,

ot S e L‘_ .
2 . ™
/

- Nyour app01ntment, In order: to meet the
' programme, David Cook must have this 1nformation
E by Wednesday, Apr11 5, 1972

Yours falthfull : R T
The PRICE ADAMS DODD partnershlp ! ;

"Nev1lle H. Prlce" " .

-

This. 1etter was followed by a letter frqm the 1st defendantsl

~to the Nanukau Clty Counc11 asklng for its.formal approval

. defendant descrlbed them to the COuncil as. “a reputable flrm

,Willlamson, the plalntlff deallng Wlth he technlcal 81de o£'

- for hls professmonal competence and hlgh degreeVof‘expertls&

partlcularly in the’ fleld of selsmic engmneerlng,

N

The Coun011's formal resolutlen appronng the engagem\

"‘defendant of the,appr vaig : I c:ons:fT
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‘to paper durlng March, 1972,

Cook, \

",by him Of audgmenta ‘ Thus for example Queenﬂxv

gy 5° k‘ ’, , k:‘\‘f; | ﬁ

two of which were vefyfmajor. Like busy‘mee‘in'any profess%”
ion, he just had to meke such time as vwas necessary for wor““
on th{s pfoject e eaid that he. spent a number of hours im
discussions, and 1n Just "broodlng" & Qe kept tmme—sheeos
of a sort, but admltted that these wers not enulrely compres:

hen31ve. His recollectlon is that he daid not put pencil

Mr, Cook eave evidence that he flrst epoke w1th Mr,
Williauson on let March when he sald Mr. Wllllamson gave.
him some five pages of detalled 1nformation on structural
sizes and members and re1nforc1ng steel contento . The time,
invQlved was three to. four hours. Mr. Watere eald he would
have had about t;elve attendances on Mr° Wllllamson durlng
this perlod- and Mr° Burrow claimed to have had numerouu
attendancee in the form of short meetlngs and telephone dig=
cuss:.ons° Mr, Wllliamson's fecords (on Whlch an account Wae
subsequently based) showed that he had had some 12 hours of .
attendances although as mentioned earlier, Mro Wllllamson Ce
sidered that he may well have omltted some attendances from

A

his recordsm He confirmed that he had dlscuSSLons Wlth Mro

Taklng all this ev1dence in the round I do not thlﬂk

that the time 1nvolved by Mr0 Wllllamson or Mro Lewms or thef

staff, would have, in the perlod March - August 19?2 exceed‘

20 hours, , ’ : R
However, the nature and quality of the advice glven 1ei

another matter° Mr, Lewis charged out Mr. Willtameon' o

time for this early stage purelﬁon a scale time and attehden

basis, It is by no means unknown in moet professions fo

. person, hlghly quallfled, experlenced and talented to be pa

other than on a pure tlme and attendance ba51e for an exercL

“Mp‘would be Justlfied dn charging ‘out hlS servmces'for adv1c

b ‘given on a proposal to eettle a 1arge clalm whmch requlred

317246} 42.000/10/74 $1332x2%
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hold that adv1ce from a person of the sklll oy professmonal

a bulldlng progect 1s somethlng to be valued by lts

wsketoh drawmngs had

a Junlor barrlster spendlng the sane amount of time in bried

%

ing evmdence in some minor dlspute¢ Likew1se, an eminent
surgeon would be entitled to charge more for performlng an
hour-long operatmon of an 1ntrlcate nature, than Would a
general practltloner for giving an hour“s routlne advmce

in his consulting rooms, - Consequently, I am: prepared to
reputatlon of Mr, Wllllamson, 1n the prellmlnary stages of

recipient, Quantiflcatlon of the value of Mro Wllllameon's
advice will have to be determlned by me 1n due coureea
After thls prellminary advice from Mr,w:.lhamson9 no .
further work was called for by the 1st defendant until
August), 1972. However, by mid—Aprll 19?2 the 13% defendan_
prior to hlS marrlage and departure overseas 1n mid»April k
1972, had completed the flrstmphase of Lhe P&D partnershlpﬂs
engagement with the Manukau Clty 1°ee the partnerehlp had ;
perforned work to the stage where, in terms of the Inetltute
of Archltects' Condltlons of Engagement 207 of the total fe
was payable by the Cityxto tne partnershlp, Thls 20%
would (from tne client's pomnt of v1ew) 1nc1ude any money

properly due to date to the structural englneers by the

N
arch’x.tect0

. The Archltect‘s Condltlons of Engagement spread payment
of the total fee payable over four dlfferent stages, aef-

follows: R R ,: 5 f‘“““

Preliminary design 10%
Developed design 20%
. Working drawings 70% :
. Contract: admlnlstratlon and 1nspectlon 1007

,/'

The flnal de81gn,had;been agreed upon‘b heICOuncilMand

een presented b ;th partner ip, wit

: 3 T7248): 12,000 10/ 74 5133
A T R



‘“dissolutlonﬂ and that hls new firm, Nev111e He Prlce and
;Assoc;atesy was fully competen : b admlnlster all works and

“servlces on the new Councll bulldings. ‘ The other members of

fthe partnershlp meanwhile contmn?ed to practlse under the
’name "Adams Dodd Patterson Partnershlp"'

In the event the Counc11 requlred Mr° Price to re-submit

Cem S Lo

| khlS credentials°~ in 50 d01ng, he mentioned that he had relin-
~ 1quished certaln timeuconsumlng responsibllltles overseas in
 connect10n w1th offlces 1n FlJl and Sydney° He also recom—
;mended the contlnuatlon of the plalntlffs as Structural

r

'EnéinéerSQ‘~“

VMru Prlce was duly approved by the Counc11 as archltect

:‘for/the orking draw1ﬂg and cons%ructlgn phases ‘of the project,

fThere Was, however, no off cxal adv1ce to ‘the plalntlffs that
gythe partnershlp had dlssolved, I suspect that- they must
have known of the dissolutlon from “the "grapev1ne" and also

‘,by reason of Mrg L i ;mittedifrlendship wmth Mro Adams,

%nlng Which Mr° \ aiéon recorded ‘1nter alias

a) "Send Nevmy e /c’for prellm, work"f*

 ﬁsend Nevmlle;papér onqearthquake rlSkS" and

:‘(é): "Next meeting Tues. afternoon fortnlghtly 2 Pome'

,,Ati'his meetlng, I accept that MJ:'° Prlce asked Mr, Willlamson

: o to- submlt an account forﬁthe wcrk to date for the partnersh1p°
< 3000 i

e‘also asked hlm for a paper o #earthquake risks: Mr, William-

v'son, on Z?th September, 19?2 sent him a precis of a seismic
ﬁ‘idesign semx;nar held at Auckland Unlver81ty the previous mounth,

7 at’ whlch Mro. Wmllmamson had gmven a paper. His note also

4 17AH6Y12.000- 107 BTNz 0




rice wer fﬁelhévelfeéﬁlar fort-

;Hro Lew1s, being the”partner coucerned w1th administrate

ion 1n the plaintlffs';practlce Jon reoempt of the request for

.“en account referred to above; went through Mr. Wllllamsone

: records startlng frem March 1972 he sent fhe partnershlp
a an account for %180" Mr, Lew1s analysed the account in
e ev1dence as belng for 12 houre' work at’ $15 per hour, in
"75:accordance w1th the then scale recommended by the Institution
}"of Englneers. Mrﬂ Lew1s stated (and I believe him) that he
’ewould not have sent an account for more than he thought his
f‘flrm Was entltled to recelveo,;:

ln the meaetlme Mra Wllllamson proceeded with what he
~ °regarded as hlS normal work on a progect of thls sort; it is
"flmportant to note that on Bth October, 1972, he wrote to
:ﬁithe Englneers’ Computer Bureau seeklng a prelihlnary 1ateru1
iijload ana1y51s for the structure, and saylng "the de31gn is

;1n the very prellmlnary stage but ‘there is, as usual

feaeonable urgencyfmn confirmlng the structural sizes of

referred to a}speclaliet flrm of foundatlon englneers for

certaln technlcal informatlon 1n relatlon to tkafoundatlons;
The Council subsequently9 on, 1?th October9 1972, approved
the engagement of these specmallsts,

; Cn 10th November 1972 Messrs. Lew1s -and Price had a

:fdlscussion on the questlon of payment of fees, Mr. Lewis

as not unnaturally,‘concerned that hlS firm should have

30 )
L ~cash 'lowﬂ“because it had to pay wages to

reasonab1e 

uallfled engineering and draughting staff, 'There were,
u%as background matters to thls dlscu851on, both the unhappy

Caledonla proaect -end the suggestlon that

4
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the PAD p@xtnershlp dlSS (ved 1eav1ng ow1ng to the

h fees.~j It Was sald by

as glven9 that ‘the partner-

plalntlffe, a sizeable amoun

M‘i*.‘Pr:_cea although noy‘

shlp, at the tlme of 1ts dlseoluﬁion, was 1nsolvent°

: "; It ie agreed between the parties that the basis
(of nhe contract between them 15 What 1s called in both
profeSSlons Document B belng a booklet entltled. "Condit=-
~ ions of Engagement and Scales of Minimum Fees for Consulting
Englneers, when engaged as secondary adv1ser to the cllent "
The relevaot engineers' fees are tnere expressed as a
fpercentage of the: structural content of the total works. it

is falrly usual fon there to be somé dlsagreement between the

englneer and archltect as to the quantum of the structural

| content, “Unlike the Archltect's Conditions of Engagement,
gﬂ~, }}ij Wthh have 4 stages at Whlch a percentage of- the fee

‘115 g"; A gi c becomes payable Document B prov1dee only for 3 as follows.
ETa *‘zf».a)'~Preliminary phase 20%

~+b)  Design phasé 80%
_‘Conetructlon phase IOO?

~~..<Lew1s gave eVL ence that he telephoned Mr, Cook who‘

~

ivwhlle relucant to put an estlmate on the structural content,

. 28: ;‘eVentually placed alflgure of $800 000 as a fair but con-

;.servat1Ve flgure at that stage, ; Mr. Lew1s then multiplied

j?that ngure by the scale percentage of 6% and, taking 80¢

{‘thereof, came 6 a flgure of $38 QOOn« He took 80% because
'\ Document B staxes that SOA of the total fee is payable at

28 the end of the de51gn phase.j

what ‘helr fee woul be&fbased on the structural content
ven 5 W hch ‘was antlclpated to rise (with

7seq_uentlal 1ncre se in the fee),f Mr. Price, on 10th

30 :
y November, 1972, wrote conflrmlng the’ arrangement reaohed as

to payment of progress feee in the following termss

‘f 0 am. pleased to confirm that after discussions with
* the Manukau City Coun011, progress fees by this office
to your offlce w11ﬂbe as . follows:

o 1AEE IZa00730 T i

@

Mr. Lewis said that he rounded
nis 1gure otf to §38,000, and: told Mre Prlce that that was

i
B

1
i




'In-fact, payments ‘were made‘of $38‘OOO Ey the defendant to_* '

' schedule, w1th 1rrelevant varlatlene as.: to time and paymentw

reply on Bth June, 1973, querled the accompanying 5chedule

‘f{“ing  5E*”‘

: "November 19?2 T 37 OOO{ B
‘ December ~ ‘ 35 000 «
January 1973 652000
. February S ﬁ} 000,
March AEETOR : $5 o000 . Sl
April - . T OOO‘n‘orﬁbalance'
$38,000[’— AL

the plalntlffs approx1mate1y in accordance w1th the above

On 30th Aprll 1973, Mr, Lewis sent an accoun

t6 Mr, Price 1n the follow1ng terms.;.vﬁf

#

- "Revised Fee Calculatlon based on priced scheduleo?
"Total englneering fee based on , .
.structural value of $1,203,459,00 : .
detalled on attached sheets 5,75A ‘ Q,iQBfOO"
80% of fee now due: e C  55,358540
> Less invoices to datg ‘:,;ﬂ‘u : §8ﬂOOOoOOV

By this stage, My, Lewis nad reeeived from Mf¢~CooR up to da
costings and had estlmated the structural content at a consm@
erably higher flgure than the $800 000 contemplated in the

previous November0 It should for the sake of completenes&
be noted that, where . the’ structural content exceeds ﬁ? mllllQ

e

the. percentage rate goes doWn from 6A to 5¢75£¢

calculating the structural content, but apart from tha quan%m

of structural content he did not query the basis of the: feef

I
- which T conslder was, in the account, accuratelyfportreyed b”
Mr, Lewis in terms which Mre Price, as a practisiné architect
= should have understood.‘j Mr. Lewms replled next day, etatf
30
35

T T Al S UV T3 17216 12000/ 10/74 8135223
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‘ ,calculatlon of structural content but agaln not querylng the

o onin pa881ng, that several witnesses mentloned xhat the struc%u&
‘lenglneerlng fee's ould be about one thlrd 0
'total fees - It may so work out in practlce

”case ‘but I pay B
dbuildlngs have a greater structural content than otherse

1v1s1on durlng construction (although Mrn Wllllamson preferred
L'cautlously to refer ﬁo “observatlon" rather than “superv151i
. Mr, Lewms, on 29th’June 1973, proposed thata smnce constru‘
ion was expected to 1ast 21 months, that thelr iee for thiS%
_ phase’ (the final- 20% of total fee) be spread out Qver ? equal
~requarter1y paymenﬁsae,»’k*'f" . ' e

:,wrote to Mro Price asklng for payment 1u accordance wmﬁh thf
‘“On July 14th 1973, Mr, Price. wrote, not to the sollcltors,

ibut direct to the plaintlffs, depreoatlng their hav1ng had

dlspute as to the structural content to arbltratlong He w”
“also. prepared to agree‘to the 7 equal quarterly payments fo

‘?the superv151on fee»e{.

: # months after recempt of the account that Mro Prlce wrote

A

for thls sum and asking whether they would eredlt Mx-o Prlcem
No reply was recelved to that letter, Mr. Price replled on,
11th June, asklng for ‘a meeting, but still not querylng "the:
ba51s of the calculatlono : Mr, Price wrote agaln .on 26th ,

June, 1973, again stating his unhapplness W1th the method of

basms of charge,;other than to compla n that ‘the englneerni

fees exceeded 50%;of the total archxtectural fee,‘ I here ne

) erchitect'

) attention to such‘statements, Where there

is a clear, stipulated basis of charglng, obvmoussly9 some

"d% ; - The’ flnal phase of the engmneer’s work is superw

‘Z;‘\ \f On an July,»1973, the plalntl’fs‘ sollcitore

account sent by the plalntlffs “to hlm on BOth Aprll 1973°

recourse to sollcltors, acknowledglng recelpt of a 1etter they

had sent enclosmng Document B, and offerlng to Submlt the

@:‘ It was ot until 10th September, 1973, more t

3 17216) 2. 000/10/74 5133223
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";chnelther dfbument anyireferenoe to the other :

~ fee, based on a percentage of the structural content, Th

’respeot of- Wthh there was a large amount of evidence from

- persons eminent in both archltectural and englneering

- marrying up ‘the architect's four stages with,the englneers

Loomy view they often do not- and cannot However, there is 1n

‘}1might be given some attentlon when both,documentse

?DMf;?ﬂ";fv;per10dlC re”isione°

lwr,‘ithe englneerts prellmlnary phase where he earns 20% of hi.
 total fee, coincides with thet 20% phaee of the architect

'“and that therefore\ Mr° Prioe, When he asked Mr. Wllllame

e o T

o

to the plaintiffs and, for the first time, disputed not

merely the quantum of structural content but the very basia ;
of thelr account, He claimed that:the;only,fees_for wtmch,
he was liable were for the‘design and construction phases,
and that therefore in respect of the deslgn phase which

had Just ended he was 11ab1e to pay 50% and not 807 of the

1etter, for the first tlme, stated the baSlS of the conten

ion Wthh Mr, Price malntalned throughout the hearlng and ln ;

professwns° : ‘ U S .
’ The plalntlffs' account to the PAD partnershlp
was not pald untll November, 1973, after an 1nterv1ew at
which Mr, Croker a chartered accountant actlng for both Mr@
Price’ and his former partnerﬁ, suggested to the plalntlffs k
that they should have 1ncreaeed the account eubstantlallyo :
- As I have sald the partles agree that Dooument“

B formed the basis of the contract between the;PAD partnershi

and the plalntiffs and also the ba81s of the contract betwee

Mr. Prlce and the plalntlffs, whether<that was merely the
same contract or an entirely separate contracto; The. baalc

dllemma in this case stems partly from the dxfficulty 1n

threem Ideally, the 20% stage (1,eo Phases I and II) of
the archlteot's conditlons should o01ncide with the 207
stage of the engineeris oondltlone. No doubt emlnent men, i

both profe851ons would like to see the two 001nclding, but i

a. matter whloh

eoeive‘th

‘Basioally, Nr, Pfloe and hls w1tneeses say: th

J(!"Z )12 000107 51352422 - 87
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'+ phase.in any cle :

xsome $7O OOO ioe¢

 "engineer's fee 1n dispute

: was properly commlssioned by the PAD partners;ipo ‘f '
' plalntlffs, on. the other hand say they have not been pald £
‘ work which they have performed and there has‘
e 1974, there was an order made ex par by th@ Chlef Justlce

‘kxzfpartnershlp. There was also a motion flled by Mr0 Craddoc‘

o wmth an affldav1t in support and numerous affld&Vlts in oppo

A "tlon, mostly from wltnesses who were subsequently called on

,englneer’s yrellmlnar phase dld not ‘€0

‘1mpos$1ble, for th

for an account, e?pected one for at 1east 311 OOO¢
' The plaintlffs',reply to thls is. (a) they did
only 12 hours‘ work for whlch they charged on a tmme and ;

attendance ba81s, and «b) mn this parthular pro;ect the{

"01de wmth;the B
architect's 207 phase ‘ |

“"’y, and (d)‘a()i’/ of ‘the ’co’cal fee of

%14 OOO would beAgrossly exorbmtant for

The plaintlffs' tlme records showed Lhat they

and thelr staff spent a total of 2 669 prlnc1pal's hours on-.

the progect up untll July, 19?3, (about the end of the d651gi

or 80% stage)a whlch flgure, of course9 contrasts wmﬁh the 1

hours recorded for%the’prellmlnary stage ‘or vhich Mro.Prlc

' says they should h‘ve been Pald 207”of the”totai:: ““

o, some hardship

fee, has already been'pald by'the cl:x,ent9 who‘iannot be aske

to pay agamo A findlng against hlm womld mean th&t he Wou

have to pay out of hlS own pocket for work whlchihe says,

kS

‘een no compla'

as to thelr method of performanceo\gila

It 1s here convenlent to mentlon ﬁhat “in March
301u1ng as thlrd partles, the remalnlng members of the P&D

on thelr behalf seeklng to strlke out the thlrd party notlc

K

&1

behalf*of Mrs Prlce.v‘ For some reason unexplalned to me,»t

1 Lod 172(6) 12,000/30,74 5133223
E ey .




14

(3]

20

30

'l gave a clear and - 1nformat1ve exp081tlon of thoee smtuations“

in which a clalm fer eontributlon or indemnlty/may arise, )

‘consent, Thereafter Mr-Q Craddock and hls Cllents toock no‘

\been oral ev1dence from hlm of some agreement by the partner

, plalntlffs what was g01ng ono Indeed if thelr flrst engage«

: ment was to be terminated Document B requlres the Englneer

~c1ear arrangement would have emerged at that etagea‘ However

“it was a 1ong time'

motion was not,dealt withvbefore the hearinp;' It should have ;
been,gin my view, ﬂ The form of the third party notlce madeA .

it unciear~to me exactly wvhat was the 1ega1 baele of the

LA

defendantis claim agalnst the thlrd partles, bearlng in mind-

the nece581ty that a cause of actlon be alteged by a defenuamt;

‘against the thlrd party. (See Karori Properties lelted vo’»f;

JellClCh and Others /79697 No .L R. 698 where Speight Je

By arrangement between the partlee Mro Prlce

gave ev1dence flr fter he had been crossnexamlned by

'Galbraltn I;agaln ralsed wmth counsel ﬁhe queetlon of
the: 1dent1ty of the cauee of actlon alleged agalnet the
partnershlp, I p01nted out that the plaintlffs had chosen ;
not to sue the partnershlpa : After an ad;tournment2 counself g’
advised that by consent Judément should be entered in favour;
of the third party agalnst\the first deendant ‘with coets
agreed at $5OO 1nclud1ng dlsbursementsgh I made thls order- by
further part in the proceeda_ngeo I dld not take thlw step
until Mr, Price'e ev1dence~in—chief had concluded and he’ had

been crossaexamlned by plalntxffs’ counsel 1n case there ha@3

ship to 1ndemn1fy hlm agalnst the plalntlffs“ clalmoy Ther
was no such ev1dence° ; ‘, : : ;\t v . .
T thlnk that Mr° Prlce should have taken:steps
when the partnershlp Was dlssolved to ensure that there was
some clear understanding as. to who was liable for the

plalntlffs' fees- moreover, he ehould have told the

to be glven reasonable notlce in wrltlng of termlnatlona Ha@:

he kept them fully 1nformed I have 11tt1e doubt that oome

as the narrative dlscloses, before th

Sl : B L 3175012000710 4 51332523 7
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- point ev1dence was glven as follows.

plaintiffs learned of’ the exact nature of Mr, Price's

conténtion, ’ B v
| I, of course, must. declde the matter on the ter
of the contract between the partles, regardless of any

questlons of equlty,? to do that I- must determlne whether9

in thls case, the 20% phase of the archltect's engagement wmﬁl

his client corresponds with the prellmme.ry phase (the 20%

phase) of the englneer's engagement by the archltecto. On tﬁ

(a) Mr, Price was of the viar that the~two alﬁays'coincidedg

- and that. this contract was no exceptlonq

S A

(b) Mr, E, To Smlth a consulting englneera called by the 1et'

defendant Was of the view that, unless the archltect :

~and englneer have arranged to the contrary prlor to the i
commencement of: the englneer's serv1ce the engineer
would be entltled to. the normal- scale. fee accordlng m

Document B, upon the completlon of each phase of hlS

- service; he 1nc11ned to the view that the two 001n01dedg
(c) Mr. T.BE., Dixon, the current chairman of - the Auchland :
Branch cf the Institute of Architects, called by the
plainti%fs, said, in reply to a hypothetical question\f
from Mr. Hubble tnat, given a 81tuation where the
architect has received ZOA of his fee, and has recelved ;
from the engineer all the necessury 1nformat10n to presfj
ent preliminary design and scale'drawings, then in his;
view the engineer would normallylbe,entitled‘to his full
20%. He sald there were times when the two’scales
coincided, but, that in the greater number of prcjects; 4
there would be disparity. o :
(d) Mr. LeW1s said that it wes not the practlce of his flrm

“to send an account for the prellmlnary work at the early
stages It was clear from his evidence, that he did not
‘regard the two ae'coincidingo ,

o

T TZNE 0D 10774 Y3303 W
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(e) Mr, A.H.‘Curtis, an architect of seniofity and experienceﬁé
iﬁkhis profession, accepted that if his firm as the i
architects had received:20% of tke fee, they would then be
liable to pay to the englneer 20% of hlS feeo

(f) HMr. K.D.To Shores, a consulting engineer of considerable

experience and with service on various engineering profes~f
sional bodies, gave as his view that it is very hard to '“
draw firm lines between the tws~ scales, although the ine E
tention of both professional bodies was that there should :
be a coincidence betweén the architect'sjaﬁd engineef's !

worka t the 20% stage,

It also seemed clear; from Mr. Smith and Mr.
Shcreg' evidence, that an engineer may not spend so much time 2
in this preliminary phase as in the later phases, but -that he -
would, in the preliminary pha%e, be drawing heavily on his
skill, knowlgdge; Judgment and'experienqe in giviag opihions, :
rather tnan doing detalled drawings, ’

I cannot hold that there is any custom or implied %
term that.the architectls and engineerts 29% phases.must UGCme
essarily coincide, As T understand the recent cases on thé{g

doctrine of the 1mplled tern, such as Southlapnd Harbour Board ;

i

| ¥ Vella, /T9747 1 N.Z.L.R. 526 and Trollope & Colls Ltd, ve xg

3

North West Metropolltan Reglanal Hospltal Board ZT9?§7 2 A1l
E.R. 260, it is not enough for a Court to find that a term A
would have been adopted by the parties as reasonable, even 1f3§
it had been suggested to them: it must have been a term that«ﬁ
"went without saying! or a term '"necessary to give business |

efficacy to their contract," I cannot see that it could be M

said as necessary for business efficacy that the two phasesAf

had to coincide at the 20% stage - partlcularly when the wor:

requlred of the engineer in the preliminary phase is deflned,

Document B has no reference to the architect's Conditions

of Engagemént with his client which is, strictly, res inter
alios acta, -The definition of the work to be done in the
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preliminary phase of the engineer’s work is set out in documen%

B clause 3.03.1 as follows:

s

"Preliminary Phase

(a) Consultation with the Principal Adviser and the Client {
and. the ascertainment and analysis of all available :
data or informatlon relatlng to-the project, ¥

(v) Attendance at necessary conferences in respect of the
englneerlng design during the preparatlon of the de81gn.

“(¢) Collaboratlon in the investigation of warious structures
or services, materials and c@mparative costs, and pre= ¢
paring prellmlnary de51gn drawings as necessary, N

(d) Advising as to the necessity for soil aand ‘foundation ¥
"investigation, surveys and other investigation or '
tests as may be necessary for the proper completion of
the engineering works and arranging for such tests and i
other investigations as may be approved, R

(e) Advising at an early stage the approx1mate space

-requirements and weights of structural. elements and of .
electrical and mechanical serv1ces. " .

It is 1nterest1ng to note that (e) above was not
included in the 1969 edltlon of the. present Document B whlch
was approved in 1970, °3 ' : ' f‘; o f‘«
\ Looking*now at what happened in fhis contract,
there being, as I have'found, no custom or implied term, I
accept the evidence of the plautlffs as to: what work they
did; I find. that in thls particular Job the boundarles

between the prellmlnary and de51gn phases were con51derab1y S

blurred, I accept Mr, Wllllamson's evidence thi much of the
work stated in the above definition of the prellminary

phase was not performed by him untii after his re~engagemenf*”

(if that is the correct term) by Mr,rPrice. ~ Mr, Lewis says |
it would be extremely difficult to assess the work in the

preliminary phase as described even as a proportion of the

total work in that phase, Mr, Shores,Lwhom I accepted as a
helpful wifness wes of the view that an engineerkcould send;
an account for a proportlon of the 20% (rather than an accoun
based merely oun time and attendance) where the architect hasi
drawn on the englneer's skill and Judgment but the englneer »
has not necessarlly spent a vast amount-of time, This was
matter raised by bme with this witness and it has the followin

relevance:




"‘ 18,

Where work is posﬁponed, cancelled-orfabandoned)

document B makes the following provision:

17,01 Work postponed, canvelled or abandoned shall include
the following cases and fees shall be charged as -
set out hereunderi

(a) Where the works are.not consﬁ;rﬁctedo

(b) VWhere the works are postponed cancelled or
abandoned because of varlatlons in the
Client's or the Principal Adviser's 1nstructlons
or requirements or because of variatiouns in the:
requlrements of" the gontrolling authority, :

(c) Where the Consulting Englneer's>engagement
is cancelled before the works are completed,

17,02 Should the costs or liabilities incurred for such
partly completed work be greater than the fee set

- out hereunder, the Consulting Engineer shall be
entitled to addltlonal reimbursement accordingly. .

17,02.1 When fees are on a percentage basis

(a) The Consulting Engineer shall charge .
the percentage of the full fee-in
accordance with the table in Clause
15,0247,

(b) Should the engagement be cancelled
before completicn of a phase .the L
« - Consulting Engineer's fee shall be /'«
- fixed either on a time basis or as a .«
proportion of the percentage fee to
which he would have been” entitled 1if . -
the phase had been completed, -

(¢) VWhere one Consulting Engineer is .

50 : B - commissioned for the Preliminary and  *

Design Phases only, and a second Conm

sulting Engineer is commissioned for .

the Coanstruction Phase, the first )

Engineer shall receive 80% of the G

- basic,fee and the second BSw of the
basic fee,

17,02,2 When fees are on a time basis

‘ The Consulting Engineer shall charge the
N , © full fee earned at time of postponement,
cancellation or abandconment on the agreed
time basis, " L B

VIt e Gt e

I consider that the PAD partne?ship's engagement of
the plaintifis was cancelled before the works were completed
] by the PAD partnership. Certainly their engagement was
" postponed whils$t the Council was deciding whe ther to engage
Mr, Price in his new status as sole practltloner.

Iif, as the partles agree, document B, 1nc1ud1ng the

above prOV1810n, contalned th% terms of thelr contract, I '

JATABI 2000, Y0778 STIENID evetTE
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the limited mater1al avallaﬁle in a technlcal area, I conside

19. . S T pa
think Mr. Price, when he came to re-enter into a new
contraot, or re—affirm the old, should reasonably have

expected that some proportlon of the 20%. would have been

earned, I do not think 1t would be right for ‘the plalntlffs;
to be pald twice for that part of the prelelnary ‘phase
which they already did for the PAD partnership, ]

I am therefore holdlng that the plaintifis are entltlet

to suoceed on a clalm for thelr fees against the defendant

based on document B, but I con51der that I should deduct from
their claim more than the 3180 Wthh was the modest account 5
sent by Mr, Lew1e. In so doing, I bear 1n~m1nd the suggee§m§
ion of Mr, Smith thaf the 20%-forffhe:preliminary phase ofteﬁ
does not requmre 80 many hours as the 20% of. the construction
phase, I also ‘bear in mind the knowledge and expertlse of ;
Mr, Williamson and his enviable reputatlon in his profe551oﬁ~
and the fact that, 1n my view, he was unduly modeet in charg~
ing only $15 an hour for adv1ce whlch although 1t took a ’
relatively short tlme to glve, was nevertheless extremely
useful to Mr, Price; this is evidenced by the fact that the
PAD partnershlp was able to complete its comm18510n w1th 1ts
client up to\the 20% stage to the cllent's apparent satls« eé

factlon,

Tt is dlfflcult to know how much to allow by way of

deductlon. I do not thlnk that any further ev1dence could.
help me; the plalntlffs' ev1dence is that it~ would be diffi
cult, if not impossible, to dlfferenﬁlate;between the two
stages, h

I think that the plaintiffs, in rendering the account
to the partnershlp, should have taken the option given to
then by 17.02,1 ofydocument B and charged a.proportlon of,
the percentage fee to which they wouldfhave beenientitled,
if'the phase had been completed, In this’view;‘l derivee
some suépcrt from Mr, Sﬁoreé' evidencea E

View1ng all the evmdence and d01ng the best T can wi

S 12HSE T 00030074 S10E28 23 - B
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“expect counsel w111 be able to work out the amount due 1in

“of a- poss1b1e controversy over structural content

20, N

that the account thatVthey should have rendered to the iartne
ship should have been for 33 1/5A of the prellmlnary phase
stage. ‘ . .

I therefore give jﬁdgment for the plaintiffs for the
amount claimed in fespect of‘the pfeliminary'stage less a

deduction of 33 1/3% from this 20% of “their total foe. I -
terms of this Judgment. I do not attempt to do 50 in view

In addition) the plalnblffs are, entltled to Judgment
for tlie supervision fee to the extent of the. instalments at
present due. I am not certaln as to whether I noted the

amounts ow1ng in thls regard correctly end I would therefore‘

P i

appreolate a memorandum from both counsel, 1nd1cat1ng the amou&
for which Judgment should be’ entered should thls become e

necessary. : S

In the absence of argument concernlng the rlght to a-

charge; under the prov181ons of the Wages Protection and

‘ Contractors Liens Act 1939, I thlnk that the actlon of the

plaintiffs in seeklng a charge on the monies heid from the
Council was a Justiflable protection of thelr rlghts, and

reasonable in v1ew of their past history wmth the 1st defendani

partlcuiarly over. the New Caledonla proposal. - The amounts *

awarded will bear 1nterest,from the;date’on which each particul

payment was1due, at the maximum rate for the time Being~in
force under the Judicature &ct 1908.
The plaintiffs are entitled to costs as per scale sy

based on the amount claimed oun the amount awarded, plus integeg

S

(See Blackley Ve Nat10na1 Mutual Life &ssoc1atlon (No. 2)

/T9737 1 NoZoL.R. 668 ) They are also entltled to dlsburse
ments and witness! expenses to be flxed by the Reglstrar.
I should be obliged if counsel will make written-

submissions as-toewhether a declaratlon’of charge is neededigr
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21, .

indeed, legally pdssihleof It may be that they will wish to

argue thlS matter, which was not argued before me, as to the

entltlement of an engineer to a charge under the Act. I do not7
agree with Mr, Hubble that the “judgment of the Court of AppeaL
in Caldow Propertles Ltd Vo Low /79717 VoZuLo R 311 establlsh@g

that a consultlng englneer, such as the plalntlff, is necessarm;

ily disentitled a lien or charge, I refer to the case of .g

Baylis v. Wellington City /79577 N.Z.L.R. 836, which was by
no means disapproved of by the Courg‘bf Appeal'in the Caldow{
CasSe, »

‘The Maaukau City Council appeared at the héaring and

its counsel, Mr, Schnauer, was given leave to withdraw; since}
the Council's role has been merely tﬁét of a stakeholder, In}‘

my view, it is entitled to its costs, and I fix these cosis at

$100 plus dlsbursements, payable by . the 1st defendanto,

Counsel,are at liberty #o file wrltten‘subm1581ons as

to the form of final judgment or, if they wish, to aﬁguefabout‘i
the entitlement of the plaintiffs to a charge, I ceftify~for ﬁ

3 extra days and for the whole costs of the actlon, if necessar%

%,

to so certlfy. If necessary, I am prepared to make any
consent orders required to "unfreeze" the moneys held by the

Council.

Solicitors:
Kendall & Wllson, Auckland for Plaintiffs
Bamford & Brown, Auckland for ist Defendant
Brookfield, Prendergast Schnauer & Smytheman, Auckland for
2nd Defendant
Holmden, Horrocks & Coa,y Auckland for Third Party

T
SVTAB) V2000 10 T8 ST BN



