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BSERVED JUDGMENT OF WHITE J,

This is 8 case stated pursdant to 8. 107 (3) of the
Summary Proceedings Act 1957, on appeal from a determination of
the Magistratels Court at Lower Hutt on & May 1976.

The respondent was charged under s. 30 of the Health
Aot 1956 that on 3 February 1976 by default or sufferance the
respondent. permitted a nulsance,; namely a sewer drain to be in
sueh o siabe or situation as Yo be Lhely to be injurious to
healths  Secblon 29 provides thab "ithout lintting the weaning
of the term ‘nuisance’, a hulsance shall be deemed Lo be created
oeswla) Whore any..ecdrain.e..is in such & state or is so
gituated as Lo be offensive or likely to be injurious to health,’

It was dccepted that as at 8 October 1974 & sewer
drain on the defendentls propeiby was in-a ﬁmﬁ%&%@ shate a8 o
result of a slip caused or contributed %o by the rempondentls

excavabions 80 that 1t constitubed s nuisance. To puard against



“possible health hagards! the appellant carried out temporary
repaire durdng Debobor 1974 bevause the respondenty after Having

Aven- nobice tooattend to the wetber; had feiled Lo do so.

whatonte found se oo fech theb wlipe the tenporary vepalvs

were pafried oul there hed been no furthor ebcapy of effluent.

decided that before the ropalrs $he sewer Tioe hed been 1eflh
in such @ sbate or situstion as 6 bé 1ikely to be dujuricus to
health sod hat MLy may be Lo osushowo slsbe or plbusilon ss te
be Likely to b inguvious to health 1o the fubure.” Bub he held
that 48 wes not io that state or sibuetion on the date of Yhe
alloged uifente or un the date of hesrlng becauss théere was
no sntape ofveiflivent on those dabess

The learsed Hagisbyrete susned up the sibuation as it
exigbed ot the debe of beprisg ve follows:

B aweeihie sxvevabion dleeld le shown S ovarioun

phobopraphs produted. and gupears o b puba m&ai@%o

&% poriain polnte dhore da a deop of ot Lo

soven Test and | axcavation ie subjeut &@ bhe

cion of sbtorswater Tiowing frow a v é

gborpwster dralne There heg bedn sinee the
Lenmporery repalre al whvenent dn the e
fo She ares beveund Lheoline ool Uhe Lesnbrs
opulrs hes poverd nol 4o thy axbent of %&mm&m%
& fragture bub to the extent of cauzsing wndie
phraln and Lndéed posslvle obsbrustion by Leneon
of the flow of affloent dn the Line that is
Insereeetly allaned, 0

Although two guestions are set oub in the case stated
Gounapel. were agroed that the question for determination was
whether o %he fevbs as etabed the slbnation se 1% enisted on

i dabe bl bhe Blleped offense sonpbibuted & auteents within

Be 29 (8)e It was necessary therefore for the appellant to show

¢
that at the relovant date the situation was likely to be

i

injuwelows Lo healih. On the facks an stabed, the finding was

that sush & altuablon might develop "™in the fubure." I ag

that there may be. circumstances in whieh a drain $s in & state
or sltustlon which would suppord a finding thet it is Likely Yo
be Lnjurious to- health without proof of any actuasl escape of

afflvenl bub 1 bave not been persusded that the Meaglatrate

Sundd vesstnebly: have %ﬁ@iwwm g% only thet conelusion on Lhe

E

favte aiabed dn. the @w&m@ﬁ% Ganws  Applying the. pringiple ghated



Noe 2) (W71 HeBelieRe V134 Lo the guestilon

%
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ot
s

for deltorpiabbions the snawer i thet this is w0t 8 case whers
L% haw buen shown Shet on the Teebs s gbated g ovonvietion

onghd o bave been snlereds decopdingly the appesl fp disnlesvds

Hoegge 9030 0enpie s Garier & Oakleys Wolilngton; Tor $he apoellant

Prillipns Shaylesleorgs & Uoey Polones Tor the respindent



