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_mm dled or B9%h Septenber 1974 aged

Phompd Lot o will debed Bt Mareh 1974, Toodt b gave bis wite

an ansudty of $3,000.00 (charged on his twe farm properties)
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togother with the right to oteupy the matrimonial home on one
af them as ber bome; and o 1ife fotevest in o house al -
topether with & Logacy of $600.00, s m%ﬁmw_;ﬁ;mm
Hantor recolved alife interest in the two farms with a gift over
to certain of his ehildren; and he received the residue of the
satate absolubelyy with substitubienayry provisions that are of
1dttle cosicsdn in these procesdingss The Plaintliff widow brings
an action uwnder the Matvdmondal Property Aet 1963 for orders
ﬁmmmm&w}mw interest dn Mm sabrimonlal preperty eod has also
made w Mmﬁm for further provisions under the Fanily Protection
At By eonmernt both matters were heavd fogothery the claim
unider the Matrimondal Propecvlty Ack firet, this being ‘“ﬁsém obvious
sourse ag, wntil bheyr dnterest in the property wis ascerdained, o
proper nesessmart of her need for madobomsncs and support could
Inedly be onedes

Wrs Towd weredod bhe-desehsed L 1981 when he was 53
and she was %0, Neither had been proviovsly marvled amd theve
were ng childreng nwr did he heve auy dopendunts within the
mesndng of the Fanily Protection Avts A% the time of theée marviage
e bod o Dovm ns _ of 104 seves which had @mwrﬁmumy
belonged to his parvenbts sund he hed purohased 26 8t i“i&mrmmwmﬁ
Tealudtion under his imﬁé fatherts wills He hiad dwo other farmsy
one zai:- of 160 acres and one ab -M' 180 aerey)
the former being bought in 1938 at £6.,0.0. por dere and the
labter at £26.0.0. por acre. Thoywre tbed Lor ahcep. Faviiog
and oropplnge Thewre woe o o @m_w}mnh bodans
the matrimondial home for the durebion of heip m&m«:ﬁ.a@wq

The Plainbiff had some £1,;500,0,0. in cash vhen they
were married and deposed thut ﬁw_ Padm Bougs was in
o very neglected condition when she moved into ity  She gives
the impressicn of her husbaud leeding & gpartan 'ﬁm@h@lmx‘
existonce up Hill then, spardisg 1ittls for the nermal comforts
or conveniences, snd this is borne out by her deseription of the
rathor solitary life he continved to lesd afber marviage,  They
wore frugel and havd working and the Plaintiff, by her intistry
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aroundthe home, improved thelr living conditions and developed
vopotable and flover gavdens, fhe alse did the sort of werk
arownd the Tarm evpesihed of a wife in this situation, Her

Husband was & careful man with soney and; although I an gatisfied
~ that she never wanted for necessities; Mres Lord certainly did not
have any Tuxuries ner indeed did sghe have nany of the things most
poople wallld rvegerd as. commenpince . din such & werrisge vhere there
was money to spare ﬁz»i' thens

\ When her husband died Mrs Lord had $5,000.00 in the

savings §a§3§: womadinly the vesult of har savings and what she
broupght dnte the wmarrinpge; snd she then 1eft the form house to
tive dn ’é?kﬁ_?rop@:’@?g for which she bought the furnlture.
The doecenssd sold ﬁ%;é- ami_:'t‘ms in 1967 snd
with the proceeds beught k70 acres at -, close m-
-- From 1971 this bloek wag leased $6 his nephew '
who had aliso worked for hiidm o the farms: At his death the
agnebs conslsbted of the two farm propertles ab _&m&

—a.mi the house at -, ther collectively valued ot

$158,614,38, Cash and bavk accounts totalled §69,746.98 and

cary ferm stock and plant came to §6,464.00 making the gross value
$234,828.53. Reovaluations in 1975 produced the followingi-

_ - ‘ §110,000 .00
Hatrimonisl home ineluded in above

value at §16,000.00)

— $§172,290,00
Incinding leaschold block)

B v ond lang : § 28,000,00
$310,290.00

It wi:li be seen that the estate is substantial; worth closs to
$380,000.00, Liabilities were about $500,00 and the duty
iuvoives seme $30:8004004

Mre Loxd clalmed an dntersst in all these nssets under
the Matrisonial Propboty Act. A% the «m%mat M Hillligan wade a
submission as to the ability of the Court W take rvelevant
circumsiances ints aocceunt in determindng the extent of a

contribution (once it is established to some degree) in velation
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to assebe obthey thon the mebriscndal howoe He appeared %o rely
on ehesvrvadions dn pariicr cnsos, ai well as some commenbs by

Wilson J. dn Robinson v, Isresl (an uwnreported decision (Auekland

2B4h May 1975 Me 681/78) ) and noted in 1975 Bubtbterworths Curvent

Low Noes 880), as interpreting the Jjudgment of MoCarthy P. in

5 (1975) 1 NELR 6720 ot p.675, doaling with the
miewgsdty for i duberest Yo be based @m conbribulions by the
aprpl foant. The vonmoubte of the Lesrmed Peesident o that case
are elony aud wm&m%&gmwﬁw&; and there 40 e voon for the glovs
e Bdilienn weeks So plaoe o Then olther by Liniting thele
mppiicetion Bo the mwtilvontal bowgy or by deldog inboe secoumb
obher velovant fagtors oncs a conbribution has been established,
T dhle vespest the Hatrimontal Properdy Aot lffers sdgmiiflcnntly
Trow the approssh o b bolwe voder e Hebeiwenial Prosesdings
Aot  Hism wlews were uoobpted by SGlehmond 00 a% petB1 and I aw
Bovad do follow thet cuneonsus of the wajorily of thu Sourd of
dopeuk e

e Williigen aloo subaitbed that in desllng with apsobs
ety then the matrivondal bome, I should pogard Mes meﬁ‘%
afforts us vonbribubting $o the swouth speratien of the fevslng
business as » vhole, rogording this ag Chbossset 40 diewibe valthor
than the speelific dtems whdleh Loww st of Lt b loesss But L
wmust besr dn smind the appreasclh by Helarbhyy P dn Haldanels case
{p.673) indicating that @.ﬁ(%} it divected solely to the
deborninntion of dlspubes regerdisg the ddeatifieble Sbtems. of
renl o pevsvumal propgrbys wiiieh the Coenst st condidey
individually before meking an erder based on contribution, In
this eagey oven adopbing MeoWilligeaby aporoseh o the nonstanily
assebey the ppsobs ol dhe Toveing bubivess pre substhntleily the
two farm blogks and the small sdount of plant end stook,  Any
contribubions to thei business mey dover all 1ts anesets, buy the
Gourt 4o obdll obldeer &5 1ool ot sech ore DnlViduelly end
dotermine the veolovancy and extent of the wyerall business
copbedbubion Lo thet aupaub,

Mo Bollegd ales meds oo goneral gubmisdton dhab the
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Court e noet bound to wele an opders oven though & spouse has made
sontributions to the property in dispute. Therefore, ihithe
oxorcise of its discretion 1t should deal more strictly with claims

by o surviving spouse against aw ssbato than with disputes bebtween

living spouses, espedially when the snly bails of conbribulion

{as in this case) iw the w&@a* & demestie and farning services,

It soems olesr Shnt mi%ww Mw noP M Lowd would have given

ok thought 4o the nmsﬂ.mt& ﬂ&wmmm& a¥ the nasets oy they
wers being built up éurﬁw f;m dadly vetnd of fawning and

domestie activities sikich wmwwwm to them. In this situation
I see no distinction betvween disgolution or denth in terminating
the marriage; when it comes e applying the zgammipi@ Judd down
by the Aete The position sihght be different if, for example,
Both partiss had eleavly 'aﬁ%mﬂmﬁ and asseubed whalb was Yo happen
to the property on the death of oney while perheps falling short
of a common intention under #:6(2) this wight ve a Ffacker in
determining what is a jut award, in Line with the sbservations of

Richuond Jo in Jo A1975) 2 NELR SM6 et pe380. - Buk

¥a Jone
thids 8 wod fhe case Mwm’ bocauss Mis Lova dld net kmow anything
about her husband's business op Pluencisl affalss and thesy ds
s avidonse that she Lnew wiiw@; ;iw ﬁmmm m&m wikh bhe @:tmmwyu ‘
I mow desld mm “the mmmmm& asdetei~ \
Lo i) Metrimonial Homes
At the date of the marrisge thils was. a bBacheloy
residence where My Loxd ate and slepts His wife turued it futo
o comfortable = if frugnl - homo and duding the 2% veavs of thelr
1ife together she careied oub b mmwmw dhasieg e the
phanderd sxpeoted of s wife du e eltuadiens o ALthough gne
made no cash contribution o the preperty, her services {voparaed

AT A me bénevolont M%Mm&%% mentioned in Halda

as applicable do the mmwzmvm&r&fﬁ home) Justify the mm&wmxim%

interest in that asset scaghb By Me Milldean,

amx:i-wwe bought by My Lord before he marrisge snd
{acvording o M m*mkmw'm ‘affidevit whieh I adcept) they were all
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umwmmwmhm&wﬁ by the tdme Mres Lowvd came on the scene, When the
two latter properties wore sold in 1966 and part c&:ﬁ_
i 1968, they produded daough bo my-m leoave a
substantial surplus; which presumably is partly represented in
tz&xa}&-hmw& { purchased in 1973 and unencumbered) and in
the Banlk bolances. Aoeordingly thers can be ne guéstion of Mre
Lordty work as & %@$%@%’@ Wils, with 1%8 conspguent savings,
apsisbing da the purchesse or retenbicn of these asbiie; wer
hﬁi@ﬁm@ o vepay mortgages. Wor can 4% be of significence in
the noguisition or vetention of the small amouwnt of plant sud
atocl nt the date of deaths e did the usual work of a faom
wife in these circumsbances but (like the wife in Heldeame v.
‘H&lﬁ&mwﬁ nedlther hwr @ﬁfwmﬁmo wer they frigel gtandard of living
gl becapbed; can in aby venl sense be lovked upsn as contribubing
Lo kb Parvd prepeviiesy %&%w& il plant M Lerd acgulied the

baste of those ausehs completely . from hils own resources befove

m&ww&a@@ s without hdp sgoisbances

U Although T think Myd Lord had no eladm on the farm
propertiss,; different congideretlons apply to the bank balinees
atorued ot death exceeding $69:000.00. ITb seems Lrom the
affidavits that Mr Lord vas a k*@:&.mmww" and they bad ne social
1ifey going no further than -. He was not lavish with
money and while they had enough for the basglc népessitles, ahe
spent largely her own money opn colothing for hepselfy whith cane
from interest on her savings, Veory Libtle was ﬁgﬂm“&: on cbkhe home.
The farm produced a reasonable ixmmﬁ&m and the fwmpresgion T ogetb
from the affidavits is that they could have spent rather move on
thedr own comfort and endovment withoot dufficalty. Thedy
standard of Living and mﬁp@miﬁ;zmﬁ@ was Belew thab ressonably
expested for o mebure and ehildiess couple in their poaifilon
While emphasdsiog thedy frugel enlubencey Mres Lord does not somplal
aboult it She warried when she was 50 andy having lived in the
disbricty she must bave nméwn Bhe #ort of el be was aﬁﬁ sooephad
his ldifestyles I wejeok avy wu&g@@tiwm,mf’hnx@%wﬁp inflicted

on her, but she must be given credit for accepting and adepting
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her husbandls way of life and attitude o moneye. She thereby
brings hevself within the comments of MeGarthy Ps at p«&7h of
Haldeane v Holdsne, as a wife “who bhad delliberabely mcoepbed a
redustion in her sbandard of Ilving ~ and gone without ~ in crder
to male more meney available for suployment by the husband in
his business activities with eonseguent growth Iu bis assebasl
It eould alse be suggesbted thel in adopbing this lifesiyle in
addition to carrying oub the dubies -of m‘wwrking farmerts wife,
she Passumed domosbic respongibilitles fn some special or unusual
way® which resuited in the freeing of assets to her husband,
While sueh conbribubions arve not refleeted in the farm resliy or
stock, thaybertainly must have vesulted in more am&ﬁ‘b@&n@
available in the bank aceounts, snd for the puraha&a of the
IIIIIIIIIII}Mﬁmﬁ&»

M Hollend subnitbed dhat a wifey vhoese Trugelity
gnabled s husband to bulld wp cash savivgs apart from his business,
could have no interest in them uwnder the Matrimonlal Property Act,
This seens guite incounsistent with the principle stated by
MeGarthy Fs in Haldane, even though he instanced the freeing of
money for a husband's business as the result of such frugality.

I am gsure he did not inbend o camﬁin& this mppresch to busibess
assebs alone, There is no doubt that if & wife conbtribubss
directly bo a bushbandls savings she g@%@ﬁﬁhawm; why should shebe
deprived 1L her specianl efforts in other fields enable him fo
inerease those savings?

The asfessment of her interest ipkhese assets can only
e done on a very general wavs The sale of the wvaricus farm |
propertiss up to 19468 prndmoéd 119000400, mmi_eam:
$72,500.,00 (all in round figures)s This left a surplus of
$47,000400 and the -}mugm was bought for cash in January
1973 I do not lmow it priseg bubt on the valuatlons & faiy
value at thet btime ecould be §27,000,00, To @scerbaln the v&lu@k
of the assets augmented by Mrs Lordls frugality as at the date
of death; it seens &pprmymia%@‘ta aded the value of thig house bo
the bank balanges of say §70,000:00 malivy o total of $974000,00,

Of this $A7,;000.00 should be deduched as sbtributable to lknown
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property sales, leaving §50;000,00, Both parties adopted a
frugal way of 1ifé amd thedr contributions should probably be
Llooked on as equal in effecting these savings,  But allowance
mwst also be made for the normal savings they might have made
£roowm vfsheaf‘am;iﬁmume even A€ they bad been spending it at a vate
tybe expectod of & c‘éu‘ple with a more normal atititude bo monéys
Sales: of stosk v‘e‘{:c. | and nét replac«éd may algo Have scgounted for
sonie of bhe savings: = Looking at all these factors I think Mrs .
Lord should be awarded an interest to the extent of $17;500,00
al‘*;agéﬁbﬁe‘z&x,:i.nyghe‘s@ particular assetbs, This takes ints sccount
as well h«ar cqzxtr:!.butiﬁon from the relatively winor assisbtance
slze ga‘ve to ths xﬁmning of the farmy .

Hey tobtal intevest should teke the form of a cash
payment; viﬂﬁim share of the matrvimonial home (§5,300,00) being
charged against: ﬁiggs;_ properbys  No doubt Counsel
tan.-agree upon an appropriate Form. of order to . .provide for
payment of & f’;qtai vsumv of $22,800,00 from the various assebtsy
otherwise T will reserve leave to adpply for Durther direciiens
as to the incidence -of this paymenti

I turn now to the Family Protection applicatien whieh
mist be decided on the basis that Mrs Lord had $#5,000.00 in
savings and $22,800,00 interest in tﬁe matriglonial pr;pex-‘ty;
The eataﬁe is substantialy warranting the liberal approach
indicated in Bosch w. Perpetuel Trustes Company (1938} A.C. 463,
It is a question of what is "proper® maintenance and séxippqrﬁ in
all the circumstances, rather thean merely "adeguabe mainbenance,
and when: the estate is a large one the Court is justifisd :i._ﬁ,
making provision to meet contingencies which may have to be
disregarded when the estate is small,  Furthermore {as conceded
by Mr Holland) there are nobompebting claims to be taken into
accounty as the decensed was undey no dubty « moral or otheruwises
to consider his nephes and their families,

Mrs Lord had understendably found the former
matrimonial home ab _too larpe and isolated in hor
prosent civeumstancss, - She ds 18 and suffers from artbritis

and may need household help in the fubure although she is managing
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satisfactordly at presents But I think & wife and just Testator
in the decensed's situation should have recognised that his

@l way of 1ife she had become accustomed

to over the marriages I agres with Mr Heliand thet the farm
iticome 18 ot great, having regard to the capital pesition of bhe
estated in 1973 the nett favoing dnceme was §l,371.004 i:g"*%gi;i?ig R
it was §7;063.00. Neverthelessy looking at the overall :gaaiiﬁ:wn
and espectaliy her 1ikely need of assistance; the flgure o8

§9,000,00 pey avviom feom this ?ﬁi&%ﬁz can hardly be rvegnrded us

propey for Mrs Lord, in the absence of any compobing claima,
In this and sariier wills, the deceased appeuvs to have

consentrated on leaving her adeguate maintenance, measured in
rather the same frugal scale as. governed his daily living:
My Holland suggests that Mrs Lord can How Sarn am‘ insome from the
capital sum she will acoulre under the Matvimoninl Vropeviy ordérss
This Pfuctor could be rslevant in a smaller estate, but not here.
There 18 plenty from which the Testator could fulfill his own
moral obligations to provide for hey proper maintenance and
supporty without expeeting hey o gupplenent it from her own
comparatively wodest means,  Mrs Loxd should have her annuity
inereased o H4,500000per gty Prom the date of death,

M Milligan also sought a capital sum on Mrs Lord's
behalfy as o fund to give her sewurity, This was opposed by
My Hollund on two grounds = fivetly thaﬁi‘k was not the purpese
of the Act to give sueh a claimant a capital sum (espesiaily
in the ¢ase of a widow of 75), bocause that really meant
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avgmenting her eetabe bo the vltimate profit of Her beneficisvies
o wenbenfadobae Socwndlyy bhe submivbedt hat du the ouse of a
lavge entate there was wo-need of any sapital sum bBecsusze it was
big euough to provide, by Heans of snnual payment {(with power to
indrense them 1T nesessnry); for evervihing needed fowr proper
naintenance amd support. I nesept Phe foroe dn these
submidesions bt dhev ave faelived b oversinplity the posdtiong
Tomy view Me Midlisan 4 vight whon be sugeests fhoe approvristes
wsnd - 4 bhens siveumstances of pomg Pond B8 Aol Ae o buffery wad.
Gide ey over any endrgencibny The decpassd @hould have provided
this as part of his oblipation o his widow from an estate of this
aimey nmﬁwi%&&&m&gkw her own segebs and dnberedt dn bhe property
whileh ave swell by conparlson I nlee bake the view that she
:mmz;m bave stoueph nov only bo tide ey over snergoncies; but also
Bo give her some mbdeslt copiinl spending sbilily for-edgy bolidays,
or g ocar (whdoh b did not give her under the will) or other
gmenitiers to wdd comfort b LiLe ab Yhls npes Havinyy vepavd
to Hewr apgeo andl 1ife expectancy. and the siveumstances in whioh she
lives, I think §7,500.00 weuld be sppropriate under this heading,;
in substitution of the legaey of $600,00 left to her, Mrs Lord's
assistance in building up hex husband's estate has ne place in her
Family Protection slaim, because all relevant matters have baen
taken inte aneeount and wmp&mzmmi:mr in the Metrinonial
Froperty application.

She bas also asked for mm- prioperty to go to
her absolutelys I camnot agree with thisj the life inberest
plus the annuity snd lump swng taken dnbke weovunt with her other
assets, now provide her with proper mailnbtensnee and suppevte.

To go further would imvelve re-making the will « perhaps o do
what might be reasenable; buk set Justifised by the pwovisions of
the Avbi In dealing with this preperty; as with the award of &
tump sum; the widow's age and nosmal 1ife oxpoctandy ave mujor
considerations: She is unlikely 6 have the same needs fox: long«
term permanent residense or for ready ascess o capital ms & woman,
sayy 20 years her junder. '

As in the Matvimonisl Property %MMM&HW, Counsel
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should be able to agree on the incidence of the caplial paymenby
1if noty I reserve leave to apply; amdbﬂ also reserve laave to
the partios Yo apply for such further or other orders as may be
necessary boenvse of any change fn the Plainbiffts clroumstances
o otherwise.

Goungel will plense subnmib dveft oyders for approval.
A both spplications were heard btogethery and deslt with on the
same affidavite, the gosde will reflect this T fx Mrs Lexdbs
goits wt SE00,00, apmetioned §500400 o the Mabrimonial Propecty
applieadion aud $300,00 bo the Pamily Proteciion seblon; in both
instances (together with disbursements) te be paid from the
estates. The Defendants pesumably do not nded an order for costs

but T will fix these if requested. Mr Holland centested both

clatme on behalf a«fﬁ*n‘%ﬁ@:i&&a@;}m Winber in his pevgonal mmmw ;

costs to be fimed I will do se. I have in mind §250.00 for him,

on the basis thet My Winter is not entitled to costs on the

Matrimonial Property claim. My Wilding a

 Winter and his costs on the W

JoR, Milligan, Christchurch
Brockebt & Camevon ; Christchurch
 Wynn Williams & Coy Chrisbchurch
A.TuW, Wilding, Chwvistchureh






