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JUDGHMENT OF  MAHON d.

Phis is & patitianruhder section 19 of the
Matrinonial Procesdings Act 1963 for a declaration that
one party to the marriége is dead and for & consequential
decree of aissalutiaﬁ of that marriage. Applications
of this kind are nob freguently met with., - The last
reported deeision is that of Beattie J. in Harris v.
Harris (1970) N.Z.L.R. 804, in which case the learned
Judge declined to make a decree as he wae nob sallsiied

that the burden of proof had been discharged.

Ssetion 19 reads 3

M19. (1) dny married person domiciled in
New Zealand may present a petition to the
Conrt alleping that reasonable grounds exist
for supposing that the other party to the
marriage is dead and praying to have it
presumed that the other party is dead and to
have the marriage dissolved.

(2) The Court; on being satisfied that such
reasonable grounds exist, may make a decree
of presumption of death and of dissolution
of the marriage. ' _



w19, £35) In any such procesdings, the

fact that for a period of seven years
Gr upwards the other parlty to the
marriage baw been continvously absent
fron the petitioner, and that nothing
has happened within that 1ise to give
the pebilioner ressan to bolieve that
the other party wae then 1iviag, shall
be evidence that he s dead in the
sbaancs of proof to Lhe cunirary.

() Unless the context otherwise

reguires, the proviesions ¢f this Act

and of any otber enactment, as far as

they ave applicabls and wich any

ngcessary modifications, shall apnly

to a pebition and & decree under this

section as they apply Lo a petition for

divores and a decree of diveros

rospective y."
The daportant pagt of the seclion for present purposes;
and perhaps in most cases brought under this section,
iz subsection {ﬁ?kwhieh ereates au evidential yresumpiion
in ‘favour of the pebtitioney il there are proved in
aviderice the factes o which the subsdchion vefers, Wore
it not Tor subseciion (3) the terms of subsection (1)
would compel the application of the coumon law principles
relating to juridical presumption of death.  The terus
of subsection (3) however, considerably lighten the
burden of @ pebitioner procesding undér sestion LY.
It remalne only do Bay before considering the facte of
the present case that where a spouse is missing and thought
o be dead a detree of presumptisn of death iﬁ{ﬁ@@@ﬁﬂ&&&
because otherwise a petitioner seeking to rewarry gould
only do so without risking the sancticns of the criminasl
Taw 38 the other spouse in foct was deads 'This
procedure pernits deecres of dissolubtion to be made when

in fact the gkher spouse may not be dead.

The petitiéner in the present case was married o
the respondent “‘*&*m- 1942 - 'There are geven

surviving ¢hildren of the marrisge. On or about

49 Juue 1966 when the respondeat hushand and his wife

yere running &-f,,};}ﬁmﬁ%& = vcsiand,

the respondent disappeared.  Thers was & reason for’



There had been some messure of disharmony betwesn him
and the petitioner and she had taken légal advice on
the matter. - She Had been advised to ltake separation
proceedings. The respondent became aware of this and
a-day -or two before his disappearsnte nade & guarded
reference to one of his children to His inmpending
departure, Since 19 June 1968 the petitioner has
never seen her husband.: Widespread enguiries were
made and it-wasg ascerisined that the respondent
disappearsd in the company of a woman whose existence
nad been unkunown to the petiltioner, This woman had
heen Iiving at — with her husband and four
ehildreens  The youngest child of that marriage was
aged ‘two years in June 1968, and en a day which
coincided with the disappearance of the respondent
frém- the lady in guestion placed her two=
year-old child in the tewporary care of a nelghbour
while she went off, as she sald, to keep an appointment
with a dentist, But she never returned from the
supposed sppodniment and her husband has never seen

her since.

It seems clear that the respondent and his
companion travelled together te -. The
Commonwealth Police in thai country subseguently
notified the petitioner as a vesult of her enguiries,
that the respondént entered -umier his own
tame on L July 1968, and was thought by his immigration
papers to be yrﬁ'cge&in@ 1:(:—_ 1o seek
‘emplogment, - No reference was made by the Commonwealth
Police to the guestion whether the respondent was
atcomparnied bgya'waﬁén@~hat no specific inguiry had beén
made in that regard, I awm satisfied on the svidence thak
‘he was in »faé-?c’ﬁ@&’m@aﬁi{edﬁf‘m’-;by the ilady from




el e

Searches have been conducted by the petitioner:
throughout New Zealand and [ cox sone news o2
her husband.,  Appropriate éngwiries have been nade

from every possible source in New Zeals
tave been made in | sron rospitar institusions,
social w@mwmr%>m@@mmif » employment a@wnﬁiww@ immigmmmiaa
authorities, State Pelice in variows States and the
Commonwealth Police. N@fhrama of the respondent has
been found. During the course of the hesring before

me on 9 August 1976 a finel enguiry was made by the
Police frow the husband of the lady who disappeared

o - and as at this date he still has heard
nothing from his wife since the day in 1968 when she
left the twoeysareold in the care of the neighbour and
then disappeared, It was further proved at the hearing
ﬁmm$~uhm\xmwﬁwm@mm$~h%m@mmwwm*hmﬁn‘im touch with any one
childrens = oy hmm‘h%W%%Mm_iMf%mmah with his brothers

whiich includes the petitioner and the seven

and sisters, - No one can be found who has hesrd of or
from the respdnﬁenﬁ since 19684

Under these clrcumstances the provisions of
aseetion 19 are pladnily Wmﬁmwﬁ&@ﬁy Inberms ol subs
section (3) the pespondent has been contingously absent
Trom the petitioner for a peried of over seven years
and nothing has happened within that btime to give the
petitioner reason to ba;iav@f&ham the respondent was
then liviags Gonsequently the svidentiary presunption
applies and the facts adduced by the petitioner constitube
evidence that the respondent s dead because there is no
proof @m\ﬁWM3wmmﬁmmwwﬁ» ‘%hw,ﬁw‘maaamﬁimglyf@mﬁmﬁlm& to
the &ﬁan&@‘whi%h“ﬁﬁé'gﬁqz e




ot f";_,

Mr Smith appearé& on bhehalf of the Crown as amicus
gurdae at the hearing of the pelition and said that as &
conseguence . 0f his own enguiries snd 9f Police enguiries
he could offer no evidence in opposition Lo the petition.

He did; however, sk the petitiogner a pertinent oussiion.
Heasked her why she had nol procesded by way of petitien
for-diverce upon the greund of four years living apards

The petitioner replled that she degirved 4 decres of
prasumpbion ¢f desth because she snd the respondent at the

time of his disappesarance were the joilat registered proprietors
of the matrimonial home., It seemed from this answer that

the petitioner beileved fhal a decrse of presunpiion of

death vnder &.10 wounld suiiice to vt the properly in her

by wayol survivorshinp. Sueh a belief, respunsble though

it may be; ds erroneous. The comeon law presumpiion of

death afteya period of seven years regulres something more

than the proof necsssary for & decres under .19, In grder

Lo raise ‘the conmon lavw presumption there must be sn -absente

of acesptable affivnative evidence that the person suppesedly
decsased was alive at gome tige during lhe continuous peried
of seven years or mwré. Dnee that 18 sbown they 17 the
appdicant can prove that there ave peraons who wopld

be likely to hewe beard of hin over thel povipd and thouse
persons have net heard of hin, aﬁ&.%&m%‘aii due epguiries

have been made sppropriate- o the clirounstances, the

commen law presumpiion will be created: Chard v. Chard

(1956) P 259 Tri
page 349, But that presampion will be rebubtted: 1f there

gtram & Coote's Probate Practice (24th edn.)

ik angther assignable and probable cavge fov the disappearance
and the absence of news thereafter: Iu the present case the
evidence a8 to the sircumatances of the dlsappasrance of the
respondent leads to the inference that he is dn fact alive.

He was L8 years of age when he disappéared and the lady from
-@mﬁ svidently somswhat yousser. Theve can be Lititle
doubt on the b&l&ﬁﬁ@bﬂf provabllities that they sre both

livimg somewhere in the Commonwealth M"‘- having



starked o ney Lite topether under & 4iflerent namé.
A wlll be apparent, the evidential preswuption wudery

subsection (3) i Gletiootly artitivial. 1 @ not here

- Lhe pesuls

putporting to make any decision as Lo wh

might be 10 spplication wers made fov leave &6 »
dastha, T osm opuly pointing out they on the evidents

reoconld be granted.

which T have heapd, I dovbt 14 soch due
At % sy, the probebilities smerping dron Lthe evidente
are thet Yhe péapindent s allve, Toalse dvew

atbention £0 She dact thet a decres widey seobion 19

T of vo eselslanos Lo applying fop su ovder for leaye

hooaweay desthoalbboush the evidence glven dw support of

b
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Having regovd %o bhe whole of Uit evldenss

e

Ioascordingly decrer preswnpblon of thedeath of thy

s

rospondent and I malke a decree nisi to be moved absolube

aftor the sxpiration ol § weeks, Counsel for the Crown

appeared in this matber by direction of the Court =e anlius

eurias and there will be an order that the petitionse

poy-bhe combe of the Trown din yelation to these peucsedings

wibelh T Bl ot 875900 and dabursaninis.

Jotuson Hooper & Hopthy Whangarel, for petitioner

HMarsden Woods, Inskip & Suith, Weangavel, for the Crown





