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- JUDGHMENT GF QUILLIAM Ja,v

- .

This 1s an actlion for specific performance
agreocment lor sale und purchasé entored into botweon

parties,

on 10 October 1972 the aofondaﬁt,;§no~vn .
| of a bloolk of land at Aloxandra, éa‘réod J.nlmitin
of that lond, compriuing_r 10 acros, to tlm 1)1&1111:1
A doposit ol $1 OOO vas paid Ly the pla.:i.nti:f‘f; upon
of' ‘thre agroement end the '‘balance was to 'be_ pa,id "itx

fronn the sigundng of this acyrocment®, 'I‘ha.t: :\(O,uldv__ havo

ictoher 1974, Possesalon was to be given a.nd i:akan ol
()cto‘barl 1974 and this wvas 'duly dona,. .'Thc 1&11&& CONC LI
farm land so that tho plainticf ‘ma re'quir‘ud to file ¢
tion under s. 24 of fhe Land Settlement Prowotlon zlmt._i
e i i e | R i kT s e G /@f/m

tlou of tho contrnot tho plaintiff wus askod by tho mat;

Mihwwose JOorotral) Ltd if she would soll tho land to tha
compuny, dhe agreed to do so and on 10 My 1973 o uritice
agrooment 'i‘ér sale and purchasc w:u;“ concludaily Tho price

this occasion was 4,000 and a deposit of {1,500 wis pad.
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o - JUDGHMENT OF QUILLIAM J,
“ .+ This i5 an action for specific pdrformance o

ngreoment for salo und purchasé entored into hotwe n thc
partics. |
| on 10 October 1972 the dofendaist, who vas tho |
of a blook of land at Aloxandra, agrood in upitins to sol
of that lond, c?mprising'lo acres, to the plaintiis for o
A doposit of ﬁ{;OOO was paid Ly theo plaintiff'ugon tho o
of the agroepqnt and the'ﬁalunco was to bo paid "in twvo ¥y

- fron the sigaing of this aoroement®™,  That yould hawvo Hoo
ry

e Vctoher 1974, Possesalon was to be given and taien an 1Y
Octobor 1074 and this wvas duly dona. The land concurnada
fapm lond sc that thoe plaintdff was rogqulred to rfile o de

tion under s. 24 of the Land Scttlemeht Pyowotion vl Lan

Aouuisition Act. 1952, and this wan‘alao dono., Following
tloi of tho contraot tho plaintiff vus askod by tie mnﬁuﬁ
Vibrapac (Central) Ltd if she would sell tho lund to that

compuny, Sho agrood to do so and on 10 May 1973 o vritic

agroement for sale and purchasce was concludaodl, Tho price

© this ocqaaion‘waa'ﬁk,uoo and o deposit of {1,500 wis pai.



1mply to pana on: to Vibrapac tho right to purchase.‘ bctt

;Vibrapae.v In one.oonao fho plalutiif rathor dronpoa out o
fﬁransuction. 'Hor solicitor, Mr Diehl, had oaquirud of tho
Qafondant's solicitor, Mr DBrunton, whnthor the tranavctioﬁ
U,ﬁprocoed as a sale directly from the defendant to Vibrupac,
lithiv was not agreed to and it vas thoroloro nocosaqry lor'
plaintlff to completo tho necessary dooumonts to onable ho:
”"%;in the matter to be“ concluded.
‘ On 7 October 1974 Mr Brunton wroto ‘to MNr Diokd 1
'“1l5oto of the amount required for complotion on 10 Octobor.
’HThis was tho balanco purchase price of $2,500 togothor witl
7ﬁjamall amount for adjustment of ratos. ~On ) Octobor Vlbr RpTe
m”ffsolicitors wrote to - Mr Diohl enquirinv as to tho amount
Hilfrequirod on aottlemont .of tho roaalc. 'Unfortunately.'nt tﬁ

‘l{ﬂstauo ¥r Diehl did nothing for sevoral dava. on 24 Cctober

M Brunton wrota to h;m aayiag‘thﬂt suttlemont wus requirod

eoS p.m. on 9) Ootobor and that time was mow of tho CBSONCD,.
=xflottor vas doliverod to Mr Diohl'a offioe lato on tuo aftom
;of »# Ootobor, but he did not soe it untll tha followinb
“fp:morninp. That was. the day bofora tho Labour Woelond, auﬁ;f
yﬁﬁn&tlcment was roquirod for the following Tuosday Ha wrot:
uyésnno day to Vlorapnc's solicitors in Christchurch aakiuu oz
'iﬁkbalanca of tuo money. Ho had told Mr Lrunton thwt i had tc
'l@.tho money from Chriqtchuroh anu nad protcstnn at t;c uhurtao
;}ﬂfof the uotico. partzoularly in view of tha iuturVoutlou of ¢
Vl?lonv woohend. on R November Hr Diehl rocoiVod a chcuho Lrom
JVibrapac a solicitors and thereupon offored to wottlic the
{trunsaction, but.Mr Druntou,wacting or ‘tho dofondant'$ firm

v

o;instruotibna, declinad, On;B Hovombqr M Diohl'called.tolaoe



was declinpd.
Mr Diehl made savoral approaches to Mr Drunton ovor

J

*the auccooding months 1n
In view of the nead ‘to considor the effect o

the hope that ‘tho tranaaction could i
fiyet be completed.'

;:of tho dalay which occurrud it 18 necossary to continue tlio

5nurrativo in some detail.‘ On 20 November Mr Brunton wroto to‘

“5'Hr Plohl confirming that the defendant was not prepared to

:"\:cqmplotn the tranaaotion and sayin* that arrnngements WOLe, ueiné

”Q;:made 1or a rofund of tho dcpoait. On 20 Novembor Nr Dmoll

rupliod aaying that sottlemont waq still desired and cunplainin;

-

ff;nt tho short notice'given. inis waa acknowlodged by Mr Brunton

'“ﬁ"on 5 Docombeor and cancellation of the contract we.s confirned,

Oﬁ 16 Decembor Mr Drunton wrote to Mr Diehl onclosiug o choquo

by way of refund of the deposit. Thia was apcopted_bg M Diuhl

L without’ nrotest.~ on 7. Docembor tho dofondumt, conuiuurluL

. _ ... himself freo to rosell the land, ontered into an agreement tu

4 ‘ P
y . : © . selld. it to a Mr and Mrs Griffiths for ,,7,,,00. This arraesnent

[rd

1waa subaoquontly oancelled a0y tio purchaanr proposed leaving.

, j - , \i" the oountry. On i6 May 137; Vibrupac'a aniicitoru wrote to Mr

;TL;Hrunton sayiug that Vibrapac still requlrod oomplotion of its

.”f? uurchuso from the plaintiff and proposod seaklng speuifla

"porformanco. Mr Brunton repliod on 10 June satting out the

t hctwoen

-~ nistoxry of tha matter and reiterating that‘thu contrac

fﬁ? tho plaintiff and the defeudant was at an ond, Cnizh Juiie o

S wrote apgain seying that as tho Gr&ifiths trana&ction Wik not

':35;procnadiug the defcndant vas propdrod to soll diract ta V;oraps

“ont oa price of $10, 000. There was no respou%o to this i 13 he

‘wrote nzain on 22 July coufirminb tho o;fov to sell ot that

: prléo;- Vibrapac's solicitors replied on 1 August sa,iub tu&t
.7 they considered Vibrapac alroady had & right te the lunu undnr’

) ‘ Eﬁf ita agreoment with the plaintiif, It should be nout;onod that

any attempts by tho defondant to dotl with tho lind nnain vore |

y e e

boinb preveutod by cavoats lcdged on helnll of the plaintidf w

e b e

Weilhvwmanaer ar thotir roaoectiva intercvots.



;In'hia evidence Mr Diohl aaid that 1n a pravious'
tranaact}onvthe dofendant hnd at first refusad to comploto but“
'had latem changod his mind and agrood to do- so, Mr Diehl waa,v
‘ %¥tharefore, continually hopeful that tho tranaaction rould he
% }jrevivad, bub he did nothing further about it until Auguat 1275
vi'vhon, hec#use of the fact that Vibrapac!s solchtor% inlormod

‘“: him thev propoaad to seek epecifio performance from the

t

. plaiutiff, he notified Hr Drunton that the.plaintiff would soeek
wfspectfic poerformance from the defondant. It was not untxl afto
“that that the plnintiff horaolf was informed of whnt Lad

: ::happoned and sho became justifiably an"ry...Tho presont proe
.f ceedinga<wora duly commoncod, as also were proceedingu by
‘4Vibrapac agaiﬁst the plainfiff. It Qas.subﬁequentlf agrooed
f;ﬁthnt the Lhtter proceedings should await the reosult of tic '
irﬁrdsent_cése. _ B - B

; ‘: In this situation the plaintiff now claims that the
1}dofonaant apocifioally perform the contr@ct ol aale and,
5;a1tornativ01Yg ap order for damages for tha dofendant'a failnro
.?to porform hia oontract. In the further alternative tho
ﬁplaintlff claims damagoa of gn,BOO Tfor wronviul ropudiation anc

L {loas of barvain if spacific pcrfcrmance cnnnnt be had.

Tho date for settlemeat of the contruet was 10
Octobor 197k, It vas agreed by'uounael, howevox, that thero
“1wua nothing in the contract ifSolf which made time of tus
bm1 caaegco. There qus in el, 6 the familiar provision dealing -

:QQith.derault, and this was as follovs:=

n < L 4l Duarchenser rfHaaD e sroaXrrasDa 3o
puymﬁnt oYt any instalment of tho Qurcuaso

A}
moneys horeby agrecod to bo paid or of intoycst ’

cata thereoon or in the porformance of observaico of

it : any otlhior stipulation or agreoment on tho nart

e T of the Purchaser herein contained cnd suci
.. .. ' default shall be continucd for the spdce ni

vy o fourteon days then and in such case the Vandor

R '+ without prejudice to his other remadies may at

tapete o his option cxercise all or any of the Tfollowiug

' romedics namely;-~ '

(a) May rescind this contract of sale and




transact#on the dofendant had at first refused to completo butw

fIn’his evidence Mr Diohl said that 1n a pravioue‘

;Vhad latom changed his mind and agrood to do so, Mr Diehl waa,f
thorefore, continually hopeful that the trunaaction conld he
:‘{ revived, bub he did nothing further about it until August 1975

‘ ﬁf when, beoausa of tha fnct that Vibrapac's sol;cltors informod

him thev propoacd to seek apecifio parformanca from the

. plaiutiff, he notified Mr Brunton that tha pldintiff would seek

pectfic porformance from the defondant. It was not unt;l aftoz

' that thnt tho plaintiff horaolf was informed of what Iiad
"; hanpanod and sho became Justifiably an"ry._.Tho presont pProe
 ;ceedinga.wore duly commancod, a8 also were procéedinqu by

e

i,f Vibrapac agaiﬁst the plaintiff, Xt was subsequently agreou

thnt the lnttor proceedinga should awalt the rosult of the

grosent_case.

. In this situation tho plaintiff now claims that the

zﬁdofondant'spacifically perform the contract of aalé'and,
altornativoly. an order for damages for tho dofendant'a fuilnro

to pnrform his oontract. In- tho fur*har alternative thu

plaintlff clazms damagos of pu,%OO for wrenniul ropudiation and

loas of barvaiu if apecifie performence cannat_be had.

'Tho date for settlemeat of the contruct was 10

Octobor 1974. It was agreed by-counscl,'howévor;-thnt.thero

‘  yua nothing in the contract itgelf which made time of tha

‘"fbaaGAGOo Thore ﬂpa in el, 6 the familiar provision dealing
Cwith detault, and this was as follows:-

Vgi ‘ - " 6. If tho Purchaser shall make dofault in

- payment of any instalment of the purchasc

REV ’ . noneys horeby agreoed to boe paid or of intoraest !

thereon or in the porformance of observainco of

o é&f,i i any othor stipulation or agreement on thieo nart '
i of the Purchaser herein contained wad sueh

default shall be continuecd for the spuce ni
Tourteon days then and in such case tihe Vandor
» without prejudice to his ethor remeaedies may ot
his option exercise all or any of the Lfollowiie
romedics namoly:- :

’”ﬁ?,' f.~  : (a) May rescind this contract of sale und

thoereupon 211 moneys therotoforu padid

A1 T 1 VYorr V% 0ed® " de - 1 2. 29 ew e



» May re-enter upan and tako ponaoasion.;
“ of the said landa.and proporty without
- the necessity of. giving any notice or
'making any formal demand. '

. May re-soll the anid landa aud uroporty i
. elther by public auction ox private :
5 contract subject to such stipulatione

"' as he may think fit and any deficieuscy -
7 in price which may result on and all
' expenses altending.a re-sale or
.' attempted re~sale shall bo made good. _
by the Purchaser and shall be recoverablo
. by the Vendor as liquidatad damages. the
Burchaser recelving creodit for any pay-
monts mude in reduction of the purchacge .
money, Any increase in price on re-salo
aftor deduction of oxpenses shall beloug
to the Vendor, "

The ozpression “performance of observance" is an obvious min-

orint for "perforwance or observance", and, in any ovent, deuos

‘not Have any signific¢nce in the presenb case.

The effect of a clause which, for practical nurpuaas,

N
s ' .

vuq precisely the same as cle 6 .was conaidored in the recent

cgurt of Appeal decision of Thomas Vv, Honagnan (19[ 3) 1 NedeLaRo

Qi, That was a case in which the contractual date of settlononi
 1 was 29 October 1973 and, as in tho prosont cuse, thoro was no
ffgnnoral provision maxing timoe- of ths essonce,  The countorpart
viof tho preaent el, 6 was, in that caac, cl. 10. 'Oﬁ QT.Octobof
.‘1973, tho purchasera not havln settlad, the VOndors Guve
notiﬂo roquirin settlomont by h Deme on 30 Novemb@r, tinmo boinv
tha ‘essenca, and adviain that if settloment vas not effoctqd

Ttxo agrcament wou}d he void ans oi no further offeot. The

-yurchasers andnuvoured to settle on 3 December but the vondors

“refusad to do so, The matter requiring dotormination by tho .
. ,“uourt of Appoal was the point of time at Whlch Q “dofault" liad
boon committed bv the purchasoers within the moaning T el, 10,

‘ o : The Court went ou, however, to conalder the purpose of suoh o

e o e ST

Pt

. J¥¢ﬁ¢,f clauso and Richmond Jop doll ving he Judgmeut of the Court,

.@i' ﬂnid at npo 7 - 83- N rﬁ 'W f}hJa,; L SR
o T . - A L ",
{ﬁi ) o At first  @lenco it appoars that cl, 10 doos
[&I_ ' th ‘indeed Bhow an intentioh that ardofoult cone-

“'ﬁuﬁr-t“vctinuiLH for. 1h.dqys dgal At bo, going to the
o substance of the contract, This is so because

Fal
d

1 . B .
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:fprocisoly the-kind of olause which appears in the present

5;*nat 1t requilres me teo hold that it was not opev to tun defox

Iapocifically to e parﬂod of timq which must :
“elapse hefare tho. contractual right to rescind
‘arises, In this respoct cl, 10 differs from
_tho conditions of sale considered in ! Smith ve
‘Hamilton 1951 .1 Ch, 174, and Solomons e
HulloraH 190u 7 SeRe (N.S.vW.) 32,

. Thore ia, howavor, another argumont which

. can be advanced  in favour of the view that tho
14 day period is not of the essonce in its

‘application to stipulations as to time, In

. the first place it does not snay aa, althoigh

" poforenco is exprossly made in ¢l, % to tiuo

" "hedngz of the essenco. . Moreover, thers are

. ‘othor possible explanations as to wly tho. 14
.+ day period was introducad into the eclausc.
- Tho purpose of cl. 10 was conslidored by I'l
C Adams J.. i Hosking v. Rule (1352) M.Z.L.R.
827, That learnod Judgse sadd: :

t  The rights conforred arc not limitad
to the contingencies oi .total ropudiation
oxr total failure in porformunce on the
part of the purchasor, but aro to arisc
on any default in payment of purchaso-
moneys or interxrest, oxr in perforacicce

oxr observance of any othex etisulation,

_ The vendor'!s option to p rocced undexr tho

.. clause is thus a stringent roemedys. Tho

-t elause is bno intonded to apply tc every

"7 breach .as (ibid, 332). S

TWith that view we agroe, It would soccua accoxd
' that one purpose of the 14 day requiroment is
 to provide some mitigation in favour of tho
- purchascir of the otherwise stringent provision:
of the clause., It can be argued theroforo,
that in its application to a stipulation as to
“time the 14 day requirement of cl. 10 huas two
"effects, First, and as alroady mentionecd, tha!
' it prevents rescission until tihe 14 doys have
' expired.. Second, that the 14 day period is of
- dmportance in determining the polnt of time at
which the other varty can give o notice mgking
time of tho essenca, "

Thia pa8¢a*e is, of course, obitor, but it isa a

: uloar indioatiou of tue Court's viow as to tho purgo&c of

'

'icontract. The importance of the passage to tho'prosent case

 '<1nt to give a notice making timo of tho ossence of the contx

e BMMeae M Tl e AP nm md atimend L b v o ~er - O A At T

'gntil after the fourtoen day period of defaudlf hod expired,

Settlemont date was 10 October. Dofault was mads om thut dny

Refore cl, 6 could come into oporation that default Thud ko

. aontinue for the space of fourteen days. Only aftor that cou

the notiec properly be givon. In fact the notico was deliver

walse! 29Ty



prior R tho axpirat:lon of the four een dny D!

Gk

thwrofora; nevar oorractly made of the easencu.-’Au 1s,obsbr§ !

uto gm on Vendor and Purchaser at p. 7!&4 -

‘»7 {“ ‘Vhere a party is not so entitlod sed o mako
S tima of the ossence, by giving wn appropriato
{,”A-11ﬁw uutice, a notice purporting: to do 0o La @
: ' mara +ddle formality "

i . ';ﬁ“ ?Xavin~ rauched this conclusion T do not noa& to aonsider tho

sepnrata question of whether the pariod of five days alluwnu

i ' gvﬁ,‘boforo time was to become of tho 0ssenoa was a yeasonable

i ‘fwﬁ'pvriod, although I am bound- to say that\ix I had had to 4 udter»

e | LL?‘ mine tiwo quostion I should have found it very difficult to may

© that rive dnys was sufficient, particulerly aa it was a period

é#l 4 '  "3 which includod a long weekend,
| 1In viow of what I have sald it is apparent that, if
anglicatzon for spocific pcrtormanco hnd nocn made oncoe it
hecamo lmown that the defcndant refusod to completc, a decras
:'must cortainly havo been made.' Tha real question in thic ease
is whethor the dolay which was allowed to occur bctweon 1
1Novamber‘197h, when the defendant first refused to couplote, 0
15 Cotober 1973, when tho writ was issuoed, iz sufficient te
T'dofoat the‘remody sought. Thia is to BLio vonsidorou upon tue'

"' basin of the defoence of lachos; and upon the separato basls of

the exeroise of the Court's disorotibn. I denl Ffirst with the

© defenca ofi lachos.

Tho penoral rule applying to this dofonoo wvan so0k

[ E _ }A:?‘oub by Cloary J. in delivarinb tho Jjudgmwent of the Court of

T Appoal in Welsh v. Nilsson (1961) N.2. L.R. Ghly, when he sadd,
ot pp. 659'6605

" Tha principles applicable to the doctriue

of lachas have been described in a froequontly
cited passage from the Judgment in Lindsay !
Potroloum Co. v, Hurd (1874) LeRe 5 ¥ Co 2RV
'Now the doctrine of “of lachos in Courts of Lgulty
is not en arbitrary or a tochnicnl doctiritio. v

},Hhere 1t would be practically unjust to zive i

e remody, eilther becauso the party has, by
Lis conduct, dongd tlirt which might fudrly he
rogarded as equivalent to a waivor of it, oz
where by his conduct and neglect he has,

o , . though periuaps not walvin; that ronedy, yot
”ﬁ R put tho othor party in a situatiou in which

!




.. perfurmance, HOWOVOXy.

~ R A N L A P 4
4. woul ct»béfreﬁéoﬁﬂbIOsto;plgqe'him if
" the remody wWore afterwardsjto,bé’aaaortod,AV
in oithor of theso cases lapse of timo end™ 0
‘delay are most material. But in every s, 18
an argument against rolief, wvhich othorwise
‘would be Just, is founded upon mero dolny, °
that delay of course not amounting to i har -
. hy any statute of limitations, the validity .
', of that defence mist be tried upon principles -
¢ gubstantially equitabloe, Two circumstuancos,
always important in such casas, aro, the
length of the dolay and the nature of tihe
“ ncts done during the intorval, which mipzht
. affect either party and causs o balance ef

- jJustico or injustice in taking the onc course
" or the other, so far as relates to the renedy!

o (ibid., 239). "

Vf _There are a number of cases of equitable rolicf

-
.

‘ .boiﬁg$grdntéd after vory long periods of doliy, even up e

_'twenty-six‘yours. These are conveniontly collected in licushox

. Gummow_and Lloliane on Equity Doctrines and Remodies at ne 02,

varo. 30614, Vhere tho equitable rolief sogght'is specifdc
the position has hoon rather ditfforent,
.  “he cases dealing with this are nearly all old omnos, but thoy

consistontly stpte the principle that in spocific pexrformance

'-vf:it is nocossary to act promptly. Delays which havo bean held

  ;t9‘precludo the granting of opecific performance have incluie

Y

thoso of aleven months (Paollord v. Cloyton (1855) 1 Ko & Jo

"/ 69 E.R. 540), ono ydar (watson ve Roid (1830) 1 Russ, & Mo 23

.39 E.R. 91), five months (Huxhah Ve Llewellyn»(1873) 21 WeRe

C . 570 and 766), and thrae and a half months (Glasbroolk ve

" Richardson (1874) W.R, 51), In the more rocent decision of %

‘_High'Court ol Australia, Fitssirerald ve Mastors (1953) 95 Cele

420, specific porformanca waé granted notyithstanding a delay
of sixtoen years, but that was an anusual cuase in wirich the
| contract was nover abandoned. A distinction is drawn in the

:‘Joint judgment of Dixon C.J., and Fullagar J. at ﬁ, 433, wvhuxe

iomr

=tlxoy salds=-

* Wo wero referrod to casaes, of which Sputhconb

4 5 _ . vo Bishiop of Exotor (1847) 6 Hae 213 (07 el
o ‘ 11435) ia an example, in vhich spocific per-
R ' formance has been refused after a delay «f
avon a few months, Dut spe¢ial circumstiuces
. haveo existed in such cases &3 thosoe, Tiio
° typical case is the caso wherc thie wvendor Lias
- purported to roscind for broach of contraet

e d A B n dem e d A e T e
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auch cauoa tho purchaaor who winhoa to uttgoh
_the validity of the rescission mast alvays

. come vory promptly to a’ ‘court of equity. It
18 natural and rcasonaoble that thie should bu
3. required of him, for tho vendor is not to Lo
" placed indefinitely in the position of not

" knowing whether he can safely deal with the

. property in question on the footing that thu .
;gcontract hna ceasod to exist, " S

-

.vThia pasangé 13 an affirmation of the principle apvoarin~ in
vtha earl;er c¢sos cited.1 Altuough in aomc of tho co. hv
;? uec1sion has anparontly proceeded upon tho buSlﬂ of meras dolav
'T;alone, unon a reading of the judgments tuis’ rarely BOCUIE to
f‘}hnva beon the case, One is, tgerefore, drawvn back to the two
| ;¢eircumutnnces roferred to in the extract from Lindsu.-
"726££61eum Cgmganx ve Hurd, vhich I have ret out ocarlicr, nauecl
"the length of the delay and the nature of the acts dqnﬁ dgrin
I‘V:tho’intorvulg which might affect elither party dﬁd cause a
' ‘ ‘balance of justice or injustice" |
, . . It nmust be obhserved ‘at once that althougn the
b défé;xdant{ romained adamant as from 29 Ootober 1974 that he wou
‘vnot_bontinuo with the transaction, ho took nc stops for the
_i“removal of elthpr of the caveats which wero offootivcly PO~
1m.vontiug him from resellinool Ovorriding nll othor consideratio
‘T‘bochQr, is the completo inaction of the plaintiff. Th:
 ’yl&intiff harself know uothing of wnat was happoning avd
:boliovod tnat, havlng recaivad 8 profit of $500 on a rosalo to
'f ﬁ1Vibrav%c, the whola matter was concludod. It ;q by 1Y Leans
.“f nlwuys tho case that a person 15 to bo identified with the
 ,cotion oY 1naction of his solicitor. The‘present‘case is not
v:ﬂ.ona of thoso whore a solicitor has been inactive in gpito of
;,,thﬂ continuoed p:omptings of liis client., In cases such as that
:Jv~it hes often boon hold that the client should not havo to bear
‘.tho?consaquonces of theq.solicitor!s inactivity. In tho preson:

) 'caso, howevor, I do not think the position as botween tho'

;~}ﬁ?£partios 5hou1d rest upon the accident that tho plaintifi wan
b
kooh e not 1nformed»of«thewpoaitionv- The-plaintiffks solicitor was

. ‘aware and conscious of the situation throughout and the rights



him froﬁ taking aome action with ragard to reanla. ﬂo, 'in fa
vc§mp19tod a reaale to the Griffiths as oarly as 27 Doconbor
;5197k. No doubt, 1f that transaction had pro&eeded, the quost
‘of’removal of the caveats would have requirod attention. Tha
;'tfﬁnsﬁction lapsed, how°ver, for reasons uhioh were explaiuod
’ETho acfaxid;nt then endeavoured to renell to Vibrapac. It s
'}apparent that the defendant rogarded himsolf as freo to dpal
:fvith tha land and, to the Imowledge of Mr Dienl, was chdenvou
:??*ng to. rosell.i Notwithatanding ‘all this, Mr Diehl did notniu
It nay . bo that ho hoped the transaction would ultimately be
HreVivad, and ha may alao have said something to Mr DBrunton al
?these llnea, but he . did nothin ' even by way of o Tormal noti
3that cpocific performance would be sought. until 4 Auvubt 197
fOna 13 left vith tho improasion thut he would not have actcd
iovon then had 1t not bean for the apur of the propoqod artion
 by Vibrapao. Moreov;r. as aarly as 16 Dacember 197h he agcap1
fawrefund of the deposit without comnant.- In theso circumstant
Ivcannot accopt that a docroe ror specifin performance is an
”uppropriate remedy._ I think thie is all tho more the case vhe
yit is rccallod that tha whola situation has ariann Qut of the
faot that fhe plaintiff failed to settlc on tho contructual de
; ofvsettlemant.,-

- | In view of this I do not’ need to €o oﬁ and cgnsidor
1v.tho quostion of whethor I ‘should exercise my discr;tion uguinu

Comr

tho plaintiff. I must, however. assess the damagoes to which t

- sl - a a s W . ARt

gt A

plaintitf is entitled.

AL BN Al

[

Tha prinoiple upou which damages aro to bo calculut

S Lh Al

i auoh a oase was very oarefully examined by McMullin Jo dn

mestnr- v-lm;anm BV dciis £ bt ndrimcs T dod o £ 1amhy o sr 19 1 v



Q dor upon an allagatipn_that tha'purchaser

“Mpoth v :_l_’xler (187‘0) Ch. 30. ond of Sonoll "' *“ I’“a"" ve
‘:}:Andr (1963) VpIuRo l"65l 'aid at p. 591"‘" | |

Uhﬁre u party eeeks a decrea of spocific
w’performanoo, ho 1s in fact approbating the .

- oontract and seeking damagos. as on alternative

- romedy. With perfect conslatency such w '
. plaintiff is entitled to maintain at tho

" hearing of the action thint the contract is nu
foot (and it ddes romain on foot until tho

. moment when spocific performance is reofusod’

© and damages.arc awarded instead). The logle
"4n the judgment of Scholl J, would be hard -

-~ to refute, for if the damages ars to be v
resarded as damages for the loass of o bargain

© broughnt to an end by tho astion of the Court ' ¢
~ in refusing specific performance there is "

: only one time at which they should be deter~ =
'minod, and that is when the bargain for which

.. they are intended as compensation is broushi
“to an end, Until the contract is brought to

"~ an end by the action of the Court, the
5‘oontract remains on foot, n

‘If I am'to apply that raasoning to tho prosent caso t1en the

'moaauro of damagaa must be 6,500, which 1s the difzerence

zbetvaen tho §ontruot price of $3,500 and the value of the. land'
iat the date or hearing. namely b10 000.' But neithor Souster's
éuso nor sither of the. cases citod in it, to which I havo just
.roferrod, wero ‘cases of 1nordinate delay on tho part of the
.plaintiff..:The sharp inflatiop in the vnlue of land which has
’tnken placa over tha last few yaars makee tha dato of assossnont
fiof damages a mattor of considorable importancn. I do not differ
'59£br a moment from the reusoning adoptod by McMullin J. in
.‘“80uster's caae, but I am persuaded that the result caunot bo

Prf{ri 1dly appliod.

It ia of interest to observe tho proco 8 of | ;
reaaoning followed by Mogarry Ja in his Judgmont 1n Wroth v.
;Agxégg. He atarted a discusaion of this Bubiect at De 56 4in |

. this wayt-‘lp | . :
" That brings mo to the .fivi‘t;h' mein point, If

.- Bain v, Fothergill does not apply, what is

». . the moasure of damages? It was commuon ground
v that the normal rule is that the roneral




the contraot price ‘and the market prico. or
the: land at the date of the breach, normally
the dato fixed for completion, ©On the. factsn~
of this case, the damages under this rule
~would he of the order of £1,500, The real
issue waa whether that rule appliocs to this:
case. or'whether somo othar rule applies, "4 S

[

'qt P 57, he aaid.~

Tha rulo roquiring damawea to bo ascertainod
‘~aa at the date of the breacn doas not scom

~ to be inflexible, and in any case the rulc.

. may bé one which, though normally coxrrying

" out the principle, does on occasion.fail to - ¢
'do mo3 and on those oceasions the rule may ,
i« 'have to be modified so as to accord with the .
‘ rinciple.,» L]

BN

Aat oommon 1av. Megarry J. then wont on to refer to thoe rig 1t

vy

v . - o

The Aot 1taelf has boen repoalod. but in

'"‘ Loeds Industrial Co-osorutgvo Society Ltd, -
y'; ve Slack (192 A.C, 851 tho House of Loxds
.. established that statute has maintained in:
. force the Jurisdiction conferred by soction’

- Re I should say that on_Spoecific N
" Performance, 6th ed. (1921), p. 002, statos;

1 It 4s apprehendod that where damawos‘ R
_are awarded undor this Act in substi~ .
tution for specific performance, the
' measure of damages would bLe the sune
~as in an action at common law for

‘ breach of the contract. So, where the
/damages at common law would be nominal,
- they would also, it is aubmitted. he v"‘{
- nominal under the statute, . L

" That, however, was writtean bofore tho Laods ,
' case had been decided, though thore were. othor
~authorities on the point which porhaps haa ‘ ;f
; not beon borne in mind, o

In the case before mo, the Loeds caso is both
relevant and important, It shows that Lord
‘Cairns! Act extonded the fiolu of damages. L
Au I road Wroth ve Lylexr and,. indond. all tho otlier
oaaon. they ropresent an attenvt to adhera to tho reneral o '
prinoiple that a party sustaining a losq by reason of Lireach
W;for contract s, so far as money can do it, to bo placed in tho.

anmc aituation with respect to damagea as if thc oontruut hoad .

been norformed (nobinaon v. Hnwmnn (12840Y 1 minh; auenY 0T



P 'a:lntii'f,ywha ba ?been suuty., ot' :l.nord:lna.ta cm.ay. to prot&

‘or thatkdelay beoauso of the offocts of 1nf1ation. I t

tho proper courn for mo to :t‘ollov 19 to asaeaa the damages

:the prinoiple 1q § uator's casa, but dininished by ‘an approp
;amount to allow for the plaintiff's dolay.

From the date of broach to the date of hearing e

‘slightly over two yoara. Approximately one year of that ﬁu

ﬁto tho difficulty of obtaining a fixture.% This was the fuulf

ﬁjof naither party. The plaintiff‘s dolay vas almost a yoar

fftherorore. I propose to assess the damagos unon the basis of

tho liAOIy date of hearing if that dolay had not ‘occurred.

»Q%Fortunately tho valuer called by the plaintiff gave diifaring
:valuos of the land as ut November 1974, 197). and 1976. Thoso
‘wom 6,750, ss hoo, and 10 4000, reapeotively I think tlmt |
‘1f tho plaintiff had aotod with reasonablo promptitude & hoari
 cou1d havo boan nxpeoted by about Novembor 197). I thorefore
>f1x ths damages at Sb 900, being the differenca betw on ti |

;valuo at Novamber 1975 ($8 hOO) and the contract prica of

o&ioigogs v_J.M. Hanan. DUNLDIN, for Plaintitf

Baylee, Brunton & Mitchell. DUNLDIN, ior Dmfenda:




