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Orr l0 October 1972 thc dofondail l ;r ' ,wlto r

of a bloolc of lond at "[loxarrdr;,1, a8rc]oci :ln.lrf:[
I  ;  : . . .

of tlurt .toritll conrprl.ulng. 1O acros, to tlrcr pX.pLn
'  ' -  r l

f" clcpoolt of i l l .rOOO t.ras pal.t l b1i tho l l leiC.irt l,f ' f  uriort

of, 'tirs a$troernont anrd tlro 'balanco wos to bs pstld tl

fr.orr tfu,e rii6:rl,rrg of tlrie a,;.;:roomontfr; ?lrat, \foulct

Oc loircr 197r+r possosfi lon t 'nrgr to hn glvon O*rl t&kon Ci

Oetobeir 'l/l ',J anrl tirj.$ rras <luJ.y clono.. Tlrn J.rrncl colrcufl

l'.rtrlr lunti so tlrat thc p.Lerl.nt{ff waE roqulnscl to fiLe r

t lon t! ' r tdrrtr.B. t4. of t trc Land Sett l .ornont Promot{ou rrrrd

. --'a.>'J--+ a.--z t:?>+)2 *zZ 24.2: <--,.. aJ-z€ ora-**. *nA*

trpu of tlrs corrt!,&ot tho platntl.ff vus r.r')cod by tlrc mdti

,T)).ur.4z.t^c J *nf,ra;) Ltrt Lf oho woulel eol'l tlro lurtcl f,rr tfiat

Ct'.ii.ril..r1.yr rjlro agrood to do so Brril orr 1O t'tny 19?3 u rirtt'i;i:

{rciroentorrt for calo antl pUrchaso ItaE' ootlclUtlorl. Tlto prlcr:

$rj.o occ4Blrrn wao 1it1r00o anrl ft cloposit of i:l, j i{J0 l.f;i!i l-,i.Llrr

orr ootion for elrocll'l.c porforrnanco

anC purcirasb orrtorlecl ivrto,'l>cltt"cr:l't
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'IhLs io orr aotion 1'or slrocl'fLc porf'Jrmii^lcc r:j ' I

ai;rooorerrt for Sqls anC purCila6b ontoreci irrto 1"'f 'r"p rli t ';t ' '

pcrt ' icrs '

on 10 ociober 1972 tl.re dcfr.r*dnrrl;1 rdlo r,' i 'r6; tlic' I

r:f a bloolc of land. {rt l loxarrclr;1, a6rooci in rryttinl: bo sr:l '

oI' tlrat .toiittl contprlg11$. 1O acros, to tlral lrlulutlr' i ' ' f 'r"r1I'i

/ ,  c lol : rgol t  of  i !1.rOO0 rrae paid b1i tho ple1int l { ' l ' r l i 'o} i  t l ro c(I :

of ,t!r,c atrroemont an'.l tl o 'balonco wstB to bo lllr ' irl rri:l treo y

fr.'orr tlre sLntrl'ng of tlrl 'e &1.;:roomontrt 1 Tlrat, lfoulci ii;rvct 
'!run

tlc lohc'r 1974. gossostLon rfil!,1 to hn {$ivon oud t*'l,:un or'r' 1'l

octr:bor 19't"1 arrrl tlri.s rrau <1uly clorro.. Tlrc lorrcl Dolrcul:1t0('i

f*r;ir l&lxd 8(, tlrat'h!ro pl:rLntLff wae roquJ.nr'rcl tp l"ilu :: clrt

t {o:r  uuclor B. 24'  of  t t rc Land t jct tLomont Ptrol lot iorr  rrr t r l  Ln:t

Aor:utsr i . tLon Act.19521 a.t td t l r le won nlSo t lgrro. I"-r l '14rt111'

tlorr r:f tlr,s sontfsot tlro l lal,ntLf,f ltl,.s oal<oel blr tirr"' nirrtirr'1

vi i r rapac (ccntraL) r , ta i f  sho l toul 'd eol ' l  tho L*rtd tu t l r f l t

corxp.*nyr rilro ngroorl to do so alrcl otr tO ltny 1973 tr tirlttc

{r{iroi,ntolrt for salc ond purchancl waE Ootlcluclor!1 Tlto.ilrLco

thLc occeslrrn wae ${,OOO ond 1'  dopooLt of $1r5O0 r ' I , i '  l j r r l ' '



l,:ilr+;i,,I,f.r:euu 
tne Irad alroo{y ptldr toGotlror. rd.th a..proflt to..tiff

' :  d r. ld:.J../."J".:.;, i : ' f : " ,. . I

iti*ii+ili:$SoQr.r,trn .oth6r roepecte the'irfoot' of, thLs trarrsootton "d
, . ' ;11r , ; ; t r  

'  . ,  1  .  ; i , ,  . . ' :  ,

., i,ll;uurrplyito paaa on .to vibrepac tho r'ig:ht .to purolru,se. $ott' ! . , . ' 1 , . : , . ' '  :  
" '' u ' i i 1 $ i , '  ,  : -  , - t  . 1 .  '  ' :  

. t  .  ;  '  :  '  . l l

: ; . , , :r, ' t toe to:be.,on the aamo daln ae' the.purchaecr by. t tr,o plalnttf f
1  

. . , :  .  . : .

,,ii,,'n,nrrrnoX.yt,l0 0ctobet l9f,4t oncl erry ftpthor rnonoy r*.quirc,rrl on:' , : , . i t " ' ,  
i .  

i  -

, i . , ; ,  , .o* t lomprt  o f  the.  p la l ,n t l f f re  purc.hase wns t . ,ho cupptLocl

" r ,, ., V:l-brapao. Ip ono 
'sonao 

:tho plaint{f'f rathor dro2pctl out o

,i  , , ; , . transnctlo:I.  I lsrr .sol lcltor, I tr DLohtl l .rqrl  oaguLrurl of the

,:",, f lafonclanrt le' gol lcltof, lhr Drtrrrton, rvlrothor tho tr.anrsrictLerr
, l i  i

' proc{rcd ao a sals clLrectly from tho ,clofondont 
'to 

VLLirirprre,

, thls uar6 not agreocl to ancl 4t lras thoroforo rl6cossary fori

'  plal 'nt i f f  to 'complets 
tho nocoanaty clooumontg to cnnlr ls 1o:

. ' , ;  , l . n  t he  ma t t s r . t o  be ,conc ludoc lo

On f October 1974 Mr Bnrnton r*roto to ltr DtotrL r
' , . 1 .  

.  t

.  la $oto o{ tho amount requlrocl for gomptretlon sn lo octobor.

'  
omall anou't fop adJustment of rbtoe. on g octobor vibre-po

' . a

" .6oll:cLtore wroto to Mr Dl.orrr onquLning ..s to tho anro'nt :

, .1 rocluJ.r.od ori aott lenront .of tho rosalo. Unfortun:rtolyr of th' : .
' :  :

';, sta(lo Itlr tfietrl dlct noilrLr16: for ocVcrri,rl riilysr Cln llt Octobsr

ilr iln::rton wrotQ to. lrim sayiir.11 that oottrerront l,ras raqrrrroci
' ' '  j  

.  
t .  

.  

-

' ,5  p .nr .  or r  ?9 oolobor  and that  t l . rno i r , rs , r ror . r  o i r  thc oseor lc . i , .

, ,  , lo , t tor  
vsa dol lvsrod to  l l r  DLohl rp of , fJ .co ln to.ozr  t i io  nr f t rsr

' .  r  :

., 
of ?la ootoborr but ho dLcl not goo J.t untit th., follorrl.rri; :

' ' rnornlng. That rras ths clay boforo .tho Irbour'ifoolcorrclp orlrl'.':
' settlcrneut uaa rocluLrorl for tlre fotlor,r{nti t\r3roita3.. lira r,rrotc

"'sn'$o day to V' i irrapacls eoldcLtorri  ln Chrietclrurcl ael i i ' l i  L,or
I

balo'nco qf tiro nonoy. IIo hercl tolct ilr Dnrnt,rn th$t lic hi.rcl tc
'  ths,uonoy f,rom Qlrr lntchurqh and hacl.protesto<i act t ir .o nlrort:zr:
' 'of t tre notico, pert ioulnrly {n viorr of t l .ru {rrturvtrrrt lor.r 9f t' a

lon{:' voo}c'onc!. on I l{ovoraber llr Dl.oltl rocoivoc! a ctlc(itio r':rorn_ . - _ _  s - v - r _  * ,  

.' v ibrerpacl6 so l ' ic r tors  and t ronorr l ron of forod to  pot tJ .c ,  t ' rc .

. treureoctl'on, ilut i"lr r]runtorr, actin6 ovr 't!rs 
clo-{,onclantf ri flrrn

j

' lnotrtrotlona; d.ocll-nocl. 0n t] !'Iovnr,rltor l{r Dlohl cal.red ta aae



t

' , : .  r ; i  ,  
. '  l ;  .  , r ,  .  

' :

r , , , i , ,  yet ;be completec l r ]  In  v t 'sv  of , ' t l re  necc l ] to 'qonsl 'c for  t t r t r  o f foct  ' '
. ' 1 , . :  i

;ii, 
"f 

6ro clolay nh1oh ocourrocf lt i.s naosss&4f to cOsrtl'rruc tlio : : ,1

r ' . " ' "  . ^ 1 - ^ a  l J *  , l l a r n { ' ^ r

: . ; ; . , . ;r1&pr3ntlyo Ln somo cletal l '  on 2O Novornbcr l ' tr ' l lnrrrton' r{roto tQ ' ' ,
.

"  
I '  

t  vbs  no t  P ropa rod  do, ;,;l l.tr iDlohL confl.nnLng that tlre d.efondrurt lfos lloE prel

, i
;:,: conl,rLotar the transaotlon encl r:eylrrg tlret'arr*ngemontE 1{ftro 

l"tft'
' . t 

" 
qt(\ l i l^tr^nilrarr I' ' , ', 

m$nte for I roffurrl of tho clopoej't ' O4 ?!) Novonrbor Mr Ui'l l:J'

nd cot'rPlafnl.nl,,: I rr:pll,otl oayJ.ng that sottlemo*t r.ras etlu doeirod at

a t t l r osbo r tno t i cgS i l . vono t . h j . s r . r asoc lg rou lbc l goc lby } I rU r ru , r t on
flri;'rocl1

on5Dgco r r rbo ronc l ca r rqo l . l a t l . ono f t l r daco r r t r ' a c t r r asco l l

0n t6 Dscembor lIr lJnrnton l6otc to I'tr Dlelel olcXos{u;J u ch<'rc1ur'r

6y vay of rofrrntl of the dopos1.t. T1J.tt $trla apcopiod ii1 .l'lr Dlctrl

, l  vLtlrout ' ; irotestr On 2?. l lscornbop ttro dofondatrt '  conslcioritr$

. 
'1. hLmsOlf fre.l to rosell tho landj ontoroci into an a$l'rl@uent t'r

soll,l.t to a !1rr end Mrp Grl.ffLlha for ii? tSco' t'ld's a$r€gnro'nt '

rraa sulreoguontly oaacel.led a8J tiro 1>urclrasors propoaecl loovin'g ' 
.

t lrs oorurtryr on 16 &tay 1975 Vlbrapacts soLicltors rrrota to ur.

l 
nr*t rtoo eayLrrg tlrat vlbropac 

'ptt 
ll roqtrire.l comnl1,t1'rr of 

. 
Lts 

..

trurohnso from tlro plad.nttff nllcl propoeocl soolcLrrg epecl'f,ic

porf,onaarco, D'tr snrnton ropll.od on 1O Jrrns ctlttln6; orrt tlro

hl.story of tho rnatior ancl rol,t6ratln$i tlrat t1o contrc'ct ltatl'rcoD

ttro lrLalutLff-.anrt tlre deforrdant. rff g at an onrl. on :lt Jrnici hQ

. * , { r . r  r6n* nn t fanr :*qt lOn f { i f i . '  r ' rOt
r,roto agaLn oayilrg tlrot as the OriffLtlrc

'roconcllrrg tho rlofdndorlt vas lropa.rOcl to so1I tll 'rcat to Viitrai:t

i
of a prloo of $10rOO0. Thore ltrlc tlo rospoil"']a ts tiric atrr'l t;O b1

vrots rr;;aJ,n on 22 JuJ.y conflnolng tlrr.r o:ffor to ecLl ;rt tlrat j

I  / l rrs 'rrr, l t  l r i .r .-r; ' l  r t t , '  t ; iat i
prlco. vlbrapaole gollcLtore rspl iod orr I  Arr6lust .sai, ' t ' l lu t; iat

ttroy cgneidorod V.lbfapaC alrsady [a{ a ftg}rt to t}rg Isrrru ttnclor

I

l t oag reon ro r t t v l t l r t hop la l . r r . b i i . f r l t e t r ou t f ] bo t r c r r t i o r r ad t l i a t l
. . ' 1 1

nlry attornpts 
'by tho clefonclau|t'to cloirl r.rl 'th tho lignd fri1;Lln rrnrc j

boLng ptrcve:irtod by cavoats k:dilrlti otr Lohr1lf oil tlro 1:lnlrrtiff ' ar\
I,

t r- l l r r .nnnc L'or thol . f  rosDect lvo i rr torasts '  I

,o

i

!



' I

,  , 1 i . ' .  t . :

' , 1 . ,

' .  l r ' :  . , 1  .

I

, .  rovl,ved, btrt he dl 'd lrothl,ng,furthon qbout tt  urt j . t  Arrgtrst 1)7I
. - . . : _ ;  .  , -'  

. , .  v l tc t t , r  l , teoause.et ' t fue fact  thet  V{ l rapacts .so3. io1. tor .s  ig fbnnor l
. t ' . , '  -  ,  

'

" 
hl'm tlrol' Propocod to posk alreclflc performonqs fron tlxl

I ' ' plal'rrtiffl he not1fl.6d lI; Irunton tlrat tlro pLalnttff r.rou.l<l sook

spocLfic porfornraaco f,rom ttre <lefondant. It rras not rrrrtil oftei:

that thut tho ptal.ntiff irorsolf rlas inforrrorl of wlrnt lraci

' 
. hrrpfionocl srrd sho becnme Juetl.fin'bLy crrrgry. .fhs prenr:nt t)ro-'  , . : . .

' 
coerU'ngc voro cluly cornrnlnco.tl ae also lrcro proceerli ngs ls.y

.  : l : i r o  :

. v:lbrapao agaiaot the prar,nt:r.ff. rt waa arrirscquontry agroou
a

' ' . ttrat tho lattor procoodinga should arnaLt t!r.o rr>sult of tirc .
t .

pro$ont  oaag.

. 
" 

' , ,. In thle eLtuat:lon tlro pl.alntiff rrorr clalmg t]rat thc
t ; n :  ,  r  .  .

. :n, i .  <lot 'oncieat a;roclf l ,oal ly perforrn tho contrect of ealo rura,,  .  i :

, ' , l ,altomntlvolYr atl  orrder for danages for the r lofgndarrtfo ftr l .Lrrrerr 1 r"l;
to porfornr hls oontraotr lrr.tho ftrthar. aLtorrrativo tho

, ,  ' . t .  , j : ,  
.  (

,- plalnt*ff.olal'ms rlauraqos of q.t'6r$oo fo:r vrorli4llul. rolludiatl.on a:rcr.
r  l ,  . l

," loag' of' bcrgaln if spoclf!,c porfcrrncrnco carulet be harl.11 , ,
' i" 'ftro dat-tl for aettl.ento:ot of tho.aontruet rsas 1()r;; ., i :.., t

:  Octobor 1974, It  r,ras agreocL l ly counoolr; Irowoyor; t trnt . t5oror i
lrrl8 rrothl'ng ln tho contract ltgolf rutti,ch mtclo tLuro of the

J r ' : r  . '

olts€tloor Thsro roag {n clr 6 the famiLLar provLalon cloalil i;
r l :

rrith rJofrlul.tl {urcl thLo vas u.B fojllousi-

a  < ,  i €  a - ! r , s  * s c * r a E c - , -  : r \ . - 1 i  : , 4 2 , > , 2  - - r - o o - - - , , -  , - r ,
P..yuielr! oI' a' lry tnetalmgrrt of ttro Durciraso

. ! \

rnonoyg horeby ap;rood to bo palcl or of iutorc.et t
thofoon of l.n thc porforoanco of obsornroJlcc of
any ltlrcr rtlpulatlon ot a.gt6om6nt 0n tha purt'
of thg Purclraser hero!,n contninocl cnd puc.ir
dofault ehall be conttnuecl llor tho sp{lcc rrj:
f,ourtoon daye then and Ln suclr carJo tiro Vrnclor

. wlthout preJudLco to hl.o othor renedion nri1" at
h{s optl.on o:<ercl.oo all or arrl. of tho fo.Llil,rtn,li
romedl,eg namoly3- 

l
(") Irlay roeclnd th!,s oontrect of, eolo eurcl



,.,it'.;';-;ir;',,r.i:r'.' 'Ia h{c evldence }tn DLohl said tlrat dn a prevloue, i : . . , : i . . - , ,  
. J t , .

-  . . . : . :  
: : . : . t .  

-  : , -  
1 ,  .  

-  _ ,
trancaot$on the dofendant had at fl.ret reftrsed to corrploto but

. t

liacl,,lator chan8ed hls nl,nd and agroo<I to do Bor,,',M" DLehl waa,

tliarofono, contfnually hopef\rl that tho tronaactLoir coulcr lre
i l
i :  I  . .

, ' , '1 '  rovl,veclr 'bi l t  he dld rrothl,ng.f irrt lren qbout l t  rurttr Arrgprst rg75

, ' , .  ,  vheul  l looause,et i  t l lo  fact  that  V{brapacre.noLioLtor .s  Lnfonnod

him tlroy propoacci to sesk epaclflc performanos from tire,

, plal.rrtJ.ffl he notlfL6d ll; ilrunton that tho pla{ntlff l.rou.l<t

.cpoe'lf{c 
porformairco from the clefondant. It was not urrtil

that that tho plaj.ntLff irorsolf rsas informocl of whnt lrcrci

book

rrf tcr

lrrrpilonocl nntl sho becnme Juetlfiably crrg4r. Tho prcsr:nt t,rrrl-
{:

coerU,nGs voro rruly comrnencocll 4s alao tycro proceed{n1;u by

VC.brapao agaiaat the plaint:l,ff. It waa orrbocguontJ.y a{iroot:
a .

that the lattor proc€ediu6o should arnaLt ilrs rosult of tjru. .

prosont  ooagr
-; , .

. .j : , , Xn thLs e:ltuet:lon tlro pl'alntlff uorr clainro t]rat thc
l . l  l*,. .

.,', do!'onrient apoclfl,oally porforrn ttro contrect of eale nnd,
,  r l i

r altomsrtl'volyl ap order for danages for ttre rlofelrd,antro ftrl.Lrrro
f  i ' ,

' to pnrfonn h{s oontrjrctr In.tho ftrthac. altorrratLvo the
. '  ' , , ' ' . '

pl'aLntiff olairrs clarnaqos of q!6rSoo for" rrongfrrJ.. ropuctiatl.on a:rcr, ; "

..; , loae' of bargaln if spocl,fic porf.rzrncrnco calurot be hatl.
i { . ,

i r .

'itl,l, f,:l

' fho clatg for aett leniont of tho.oontruet was l{)

n 6, If tho Ptrchaeer etrall rnalco cltlfau]'t Ln
payuent of any instalmont of ths purcluee
rnonoyg horeby agrood to bo pr.rfcl or of iutoroet t
theroon or Ln ttre porforotorlco of obsoryarrco of
any othor atlpulatLon or a.groornont orr t lro ; lort '
of tho Purolraser hersln contni;recl end sucir
dofault olralL be contlnued Jlor tho spifcc .rrj:
f,ourtoon daya then and Ln guch carro tiro Varrclnr' wlthout preJudLce to hir: sthor renredi.on rrl:rl' '.t
hls optLon o;<erctso al l  or arl)r of tho folt ir , , ! ;r,s
romod{cs namoly i -

(u) May nosclnd this oontncet of solc; arrrcl
thorouirou al,l rrtonoys tlrorertofore plrir,
q h n l  ' l  

I ' a .  { r n r r { t ^ i  J . ^ l  - ;  r L  . .  r t - - , r

, '  : .  Octobor 1971+. It  v&s egreo<l by eounsolr '  I low"vor, thnt thgtrq
, i  !

. 1{&s rrothlng :ln ther controct ttBolf vhl.c}r made tLuro of t}r.,i
' oEgotlGor Ttrors rros ln clr 6 the familiar provLrlon cloalin13

' l l  
'  " ''  rr l th r lofaultp {ulcl thLa nas oa fojtLovs:-



t .

;  (o ) . !{ay ro-aoll the aold landa and - pnoporty
'eithor by publLc auotton ott pr{vuto

,'r"'conttract subJect to gnch etl.pulntLonr
r.as he'may thinlc fJ.t a.rrd any 'dcfi.cLo$cl'
'. in prl,co vhich tnay rooult on nnc{ elll"
''. 

o;fponaoe attondlng.4 Po-riol.o <r1'
'  attornptod re-salo oir*l l  bo tnado ggocl '

by the h.rghagor ancl alroll bo rocovorablo
' by .the Vcndor ae llquJ.clatod rlamagos tho

purchasor recoLvlrrg crodlt for any pily'
, moats ntrdo fur rorluctj-on of thq purcilaco,'

rxorrelr Arry Lncrocrae in prlco on rc-s(flo
aftgr deductLon of oxponaoa slra.ll belo:ng
to tlro Vondorr rr

j .  ,  .

. , . 1

.Thg o.r:proaclon nperformanco of otrsorvanoen ig an obvJ.oue ntio-

. a

.  r - J  - t :  . t . ^ - -  - - - - .  ^ ! ,  - ^ I  ^ . . - . - .

_ The offsct of,a clausp vhLchr for practlcal punro${: l ' t t

rril,s pl.ocl"soly the aarnc ar cl. 6, wao conaidorcd ln tho racoirt

court of Appoal decisl.on of !bg, v. llgg{digl UglS) 1 }I.u.L.It'

, ,, ,l r Ttrat H&s a cago Ln rrhl.ch tlre contractual rlate of sott.toi;rorrt

i :: tr*s 2J October lg73 and, ns l.n the prosont case, tlroro rr$a no

of ,  tho preoont  e.11 6 t rqur  f i r  t la t  cascr 'a l .  10.  04 iJ , l .  Octobor

,, 
lgJSt lhs purchasorre not havlrr,q.eottJ.ocl l  t l te verrdonc g&v{r

:rotlco rocjuirlrlii sottlomont by ir- prrlr on )0 ltovgnbon, tinro boin6

of tha os€€nco, and advLaing that i f  sott lonertt wes not offoctorl

tho agfaolront rrouf.cl be votd anrl 01'no furthen offootr 'fhs

1:rrnuh&sors ond.oovourocl to settlo on 3 Dooomlxrr brrt tho vondors

tlro r.rattor roqu:l.r!.ng dotorrolnatdon ily thoroftrsod to clo Bor ?]rs rnattor roqul.rln;g dotorroinatton. 1r1" tlrt

.  Court of Appoal rree tho point of t imo at which irrrr" lofoultrr lrdd

lroon gounittod by tho prgclrasore r,rl.thin thr: nrorurlug of cLr l0?

Tfue Cour.t vront ou, howovorl to conn!.clor tlrer purlroao of nuoli o

t .  -
yr,,,,:i r, , clauso and ttichmoncl J.1 deliv{n;; the judgrnont of tho Courtt
i l : ; r l , ' .  r  :  ,  r - ' , ,  l i , l , r r , ,  : ' . ,  .  

' ,

" { ' j , , i  , " ' : e l t l d . a t  pp r  7  -  8 i -  ' ,  ,t t r l l  , d  \ r  . J . i  
)'tiiilii: 

. , At fli 'st , 4rJ.anrcii it appoars- that cl.- 10 . clooo
! ' ) ' f ' , i r . i , , .  l n r l ood ,ohov , ,an . , J .u ten t {oh , , t t a t  s , ' do f ,au l t  con -

"t" i !  1 r '  ' . t l i i tr inf. i t  for,14:,t lo.ys,J.s 'rr i i i :rrr. t tor,r 1'oing to t irs: i

subetanco of the contfrrctr Thi.s is so becirueo
'  i  .  ,  + L ^  - . . , . - * {  a o  l l a r r c  r r a . f .  r 1 ? ! s 6  l r l i t , l  . r a d  r :  n r l t n  { - i . n



,,r Thoro i'41 howovorr anotbor argrlnout lrlrJ'cb

; , { .j,'.':1 cen be adrrancecl in f,avour- of, tl
' portod J"s not of the

of tho vi.orr tlrat thq
os( ,onco l . j i  Li  i . t s

,', applLcatLdn to qtlpuLatlons as to tXirt':r. Irr
;  : . . , ' i  ' 1 ,  . , . i : - ,  

, i . .  , .  ,  . . ,  thc  f . i rn t  p lace  J . t  < loes  nOt  f . r : ry  $os  r r .L t . l r< l r r " i ; ,1  r
l l ; 1 . i  .  

r .  '  
, ' . i - " ' , , . ; i l '  

i " -  ' r

,  '  r l " , '  , ,  
' , ,  

1 , ' l ' . ' , ; "  
' t  ' l ' .  

rpo forenco l . s  expross1y 'Brudo tn  c l '  j !  to  tJ 'u t '3

"  
, ' i l r ' ' ; . ' : '

i . , " , ,bo inE o f  tho  €sgor rcor  .  l l o roovor r  t l r c rc  r : ra

,' , ', ' otlror poso:lblo axpl-atlatiott*s trn to r'rlr5' tlts 1l+
' ' . ,  

, .  c lay.porLocl vas t ietroducn<i {nto t?re elai isor
'  ,  i ' . , '  i , ,  . : ' , .  '  ,  ?ho pu.rl iooo of cL. 1O r,ras cnnstdore<l hy,l ' ' IJ

; ,  .,  j  '  i  , , , '  B27r That rsarn,ra-.rrrclrre sreti .cl:
t , '

.  .  " ; . i  l :  
j  '  .  i

'  
,  , i i ' , , , ; , , '  . , , : : . ,  . '  '  ,  t o  t l r e  con t i n6 :onc ios  o f , . t o toL  ropud ta t i on

.  . ' I  . i r ' j " . '  :  .  . . ;  or  to ta l  faL l r r re  in  por for rn$uco on tho

.,j ' , . part of the Purch*nor, but aro to errrilrc
; . I . ' on arr:r dofault Ln paymont of purolla6$-

nronoys or lntcrost 1 or Lri Prlf,fortrl:rlrer;
or obaen/anco of any ot l rr : r  ct iprr lat lon.

, ' . tlro vonclorl s olr.tlon to'ptoecoi untior thc:
. r j  

' . - '

' .  
'  '  

t '  
' :  . '  

' : ' : ' t  
o fauge ls  ono l .n tonc lec l  bo  tpp ly  tc  ovory'  
l rreash. .. .  !  (t f*a, { i f ,?) .

.Ui.th that vl.ett $ro a{Iroo. It rvoulcl riooin accord:
tlrat ono puryoso of the 1l+ daJr roquLrotusnt is
to provLdo Eomo mLtLgat{on Ln favour of tirr:
purchoaci of tl.o othcrr'rlcro otrlngont lrrot'J'oio:,rr
of, tho clauos. It can bo ar6uerl thoroforot
tlrat J.n lte appl.ication to o otJ.puLntiorr as to
tLmo tho l l+'day requironolt of cL, 1O hrts trrt
offocte. Firotl and as rrlroad.)' nrentloiredl tr'ral'lt 

provonts rcscissitirr untLJ._ tiro 1l+ tl:r.)'tr ila'/c
elcpLrod. Ssooncl, th:rt tho lft <itry i:erJ.,:.-i io of
lrrtportanos Ln clstcrmLning tiro potnt o::' tfunc at
wh{ch tirer other part';; cnn 6ivr: er nctin;o rn{<lrr1,i
t l ,nrE of tho e6[ionc+. It

Tlr le paseago Ls; of coursc', obLtor; but :r. ' t  {sr a

c.Lonr incH.qatlorr of, tiicr Court.f a vLov aa . to

procC.ooly tho lsl,nd of olauso whlch appoar!]

contract. Tho {nrportenoo of tho paoeago to

tirat Lt roqulrsa ms to hold tliat J-t was not

tbo purposo of

1n tiro lrrescnt

tlro p:i.'csernt case

opotr to tjro <lofoi:

c'lgg!_jg_61vo a nqtl.c" makfns t lig_co11t1

unttl aftor tho fourtoon clny lrortod of dofa*l"t ha.'l .oxlriror-i,

Satt lemont clato was 1O Octobo:c.. P+fauft r''ner nraAt

Bofons cl. 6 corrlcl como lnto onoration t irat rtsfnulL h*ci C.>

colrtLnue for the epaco of founteon days. Only eftor that cou

the notloe proporly be givon. In fact tlre notlo$ wi.a dolLvor

' f  
^  l f r  T l { n } r l  I  r  a f f f  a a  a { r  o l r a r ' . }  l r  h F  . .  -  ^ t . '  9 l t  A a t a l r a r  r . r t . r . i  n l r



. , ' l

l l

anp:rrato_-queotlon. of vhethor tho-pg@ qt'']tit.19r1

f tho eesqnog vos a roa.99nai1-Lq=-

t
pclrtod, al'thougtr I am bouncl'to tly- Jl-r,q-t\ I'f !-lr?(i qq-4 L"L-*g!Sq-

mtne tir' quostLon f slroqfa fravg fow:a f! fflgu-tt tg.!-lil

tlrnt t'lvo deYs wae suffl'c:lent riicularly ag it rliucr rr lrrcrLotl

-rdr{ch iucl-udecl a 1ong wool<end'

In vj.ov of vhat I lravo said it Ls ttpparont that r lrl

a i : p l t c r . r t i on fo ro i r ocJ , f l ' cpe r f o r rna r r co l r adboc : r r na l r oo l l c t l L *

bocanrr:r l3ror,rrr that tho'defondant refusod.to contplottlr tl (l('<:r(':+

T lravo bosn maclel thq roal queoti'on irr tl'! s ctllio

L8 rdretlror the <lolay rrhich ruas allowecl trr occtlf bctrroon I

|crrdant fl.rrst rofug('d o ootn;rlctcl R
Novsmbet 1974, wlron the dol

IJ ootobor 1975, wlrol t}ro wr:!t  rrrrg iesiu,. 'c!,  ig uuff icl.orrt tc

'cl,:foat tlre remedy ooughtl Thj,s J,s to be covroidqroci upon tlre

bantn of t1s dsfenc6,' of laelroe, Ancl rrpon tlro ooparato baols 'rf

I cleinl fl'rgt lrl'th i;lrc
tho orcoroLso of tho Courtle dl 'sorotl 'onr

r- leferrco ofi  lachos. : :

ttro 6onorrrl, rur!.o applylng to t}rl.s cloforroo r'rirr 6t'rt

ou tbyC loa r l r J . J ' nd .e l l ve r i ng t l r oJuc t8pon tc r f t l r gCou r t< r f
t  - . ' a -  \  r r  -

.Appool  Lr r  uotah v .  I@ (rggt  )  u .z .L.R.  644r  wi tcn l re  euic l t

n t  pp.  659-66oi '

Tlro prlncLploe applLoabls to tlro doctrfure

of lachoe havl been- ilesorlbod tn a froquottt]Jy

CLted pa^esoge frotn tlre .JucllSnont lrr-!*.14.9$-.- '

l ) o t rg l cum co+  v ,  I I 4  ( t gz t+ )  -L .R .  t . I ' . c '  l l c1  t  ,
+
lNow tlre docfrlnoliFftrchos i'rr Courts oll UeiuJ.tf
l sno ta r ra r l r i t r o r ) r o ra toc l r r r l ' o t r l t l o c tp l t l r r . \

,, Uhrro {t woulci bo prqcticatly uiJust tt' J:ive'
i t 

".n,"clyl 
olthor bccauao ttro pariy han r by I

l r 1ea . , n i uc t1 t l o r rd , t l I i r t ,w l r l . c l rm tg l t t f r r 1 r1y I : , c
rogardod os oquLvalont to a rvaivor of lt t o?

wn6ro by hJ.c conduct and nei;loct ho lrasrt

thougtr portnpo not rralvlnt' tLat ror'totiyr Ycrt
put itro- ottror party l.n a eltuatiorr lu r"'hiclr

to conat clor t l lo

i i '
r l  . .'i|. '
' l | ,, '

i;'o
I
)'i

i;'
t
ir
h
I
t
t
$
t{
IJ
Itlr
l'h"

Ao



b o l ' n g g r a r r t e d a f t o r v o l T l o n g p e r l ' o c l o o f d o l l r y l o V o l l U l . r ' b c
' '  

r ro  cenvon lon t l y  co lLoo tod  J .n  x l$ i f l g l
trronty-olx Yeare. Ttrese t

1; 1r ' '''(i''i I

9r:rrsrgw r;rnd L.*leyle on Equ:lty Doctrinos anci RomodLos su

l, irere tho o<tuLtabls rolLof so}6;Irt 
' io 

spr:cifJ'c

, porfunnrfrcel horyovorl . the poaitLon tras 1:oorr ratlrbr <lLff(}roirt'

t l r ocasos< lea l l . ng r r l t l r t h l ' ga ronoa r l ya l l . o l don< l ' 3 , b t r t t i Ln l '

cona lg to l r t l y l t p te t } rep r l . no ! ,p lo tha t i n * rpoc l f l cpo : : f o r :nAr . I c ( )
-  h  . t  ^ -

, l ' t J . gnocoasa rT toaa tp rog rp t l y .Dg layaw i r l ' c l r l r avabco t r l r e l r i

to procluclo tho grantl'ng of opccLfic Parforrncurcc havo inclu'J')'

f lroao of slovon monttrs (ggll4 
"' 

cl ' lYttx! (ragf) 1 K' & J' 4'

69 E.R. 540) r ono ydan (g@'v' i}gr$ ( 1830) 1 Ruesl r* l lr 'e3

39 s.R. 91), fLre nronths (l€lg t. Ll"I-*tig (tAfl) zt if ' [t '

5?O arlcl 766r, ancl tlrra*r au':i ii half months (9*!!s t'

Rl,olrsr4ctsoll ( r o7+) lr.R; 5l ) . In the moro rscent elocieiou of t

lr lr lh court of AuatrolLa; Elg5zrigr-al.d v. 4qs$gFs (tlr;;) 95 c'.L'

l&0 t opeclflo porforrnanoo l{aet grantecl notrl1thotanrlLm'g a dolay

o f o l x t < r o n y c a r g l l r u t t h l l t U € ! . a a l 4 r r r r u e u a l c a . S o l n r r i r l . c i r t l i o

contrirct wae novor abandoned' A dletlnctLon I's drrrr'ryl in tlrc'

,, ,,ii,,rir, il',1 ,
: "  ' i , . , ' i ' . : ' t :1 i ; , ' ' . . !  ,  Etro reureqr u'Y'  

)gi i  of  t l ,$o Gttd'  .  ; : ' ] r , ' ;

,  , ; : ;1, , , , i , i j i ,1; i ' ' , "  , i i i .ol iUitn of thoae 'ooaoe 1o1 
so j ' l f

;,".;,ir, 1 i,.;ii '1 .,;,.,...:ii,' d,olay are most matortatt I'ut tri gvory ctL

,1,',,,j,,,. ,., "t,,ii;,, 
..,.r'; an argurnent le."i;;ti:11:":--:1n:,:it:l:il*1" ii illrl,: ;., i ', ;;"il"il"i.." tl -i " 

- 
f :ry1:d_:l::.H:' **" :"ilIr" :'', i ,' '' I 

' 
Iili*o"i"v or'oo.."g9 l?t -?i:Y*ttH .t:' T"?iT

;'.il'';r,i1 : #-;*;:iltii"-tr- iimrtetJ'one I tlro vallditv
, ' i "  ; " ' ,  o f ,  that  defonco ' * " i  ro  t rLer : ' l  upon pr l 'ncf ' 'p lse

,,1, li""'fritf"iiv orlu!,tabl.o_. ttuo cJ.rcwost:ineoul

:.: Ii""v; ril;;i"'d r'" sucta. p"ull.-ll,,:otl.l,,,
:it , ,. , ilffii; of^ trrt dolay ancl tlr. rreitur€' of tirc'
' ,1:,,,.',,t,, ;i-j! e";; aurft"$ tiro lntorvsr}l *lric. tnil:lr'b

t  ^ { . ,  ^ ^  ; . . . f

,'. lii."i-iit[""-niltty Encl carrso o bir'la:ree t.f i

, l;;;res or GJuatlte ln talsLn6: tho onc cour$o
' or tha otlrorr so far as rel-l:tis to thc rcrlodyl

' i t ; , i  , ,  ( tu ta.  t  P3.g\ . .

Tlroro aro a rrurubor of casos of scttrl'tabLo roltcf

,ioJ.nt Judguont

tlroY e,al.-lI-

o f  Dixo: , t . " .  and Frr ! ' l "agt r  J '  a t  p ' '  I+3) t  l ' t i roz ' ( :

Uo uoro referrocl t<.r 9af9tt of vhlch^sgrJ.lltco:t'tr

* , 1  i r l u r l " "  " r  
i ; * . ' t " "  ( t t l t rT )  6  l l n '  213  ( ' ' ' i  . j ' l l r

l i4@, ln rr ' lclr cp'cLftc r-)( ')r-

fonuanco has beoi, rofrr"ed aftsr a delny tf

u*r"ar a fow monthsr llut apopl'al cl'rcu:net[rrlc('$

froto oxlstod in such cagos a'3 thoaoo Tjto

typLcal 
"t:o. 

i* tiro oaso rrhorc thc voncior lr::s

purportocl to roscrna f:T^?1:":l] :: ::tl::"tt.



tt:rols

i ..i l; i i. i:;,i i if: 
t:,i l l,;t,1, rsqulrod 9f,-yTt for.tho.tt"ttl:T^*:_":: l l.u",  l i  a . .  .  ' L r  '  . ' ,  j :

;i l i,, ';, i l i ' '  :,1;', ' i1: ;f i i-;a-il;rir*lcry in tho posltlon oi] not
tno'ing vhetler 1o oa' eafoly deal rrith tittt.  . 1 . : , , . : . . .

'  1 , , , i , . ' , , r . , , : ; . , , ' , , l t . ' 1 ,  , '  p ropa r l y  i n  quos tLon  on  tho  f , oo t l . ng  t l i i r r t  t l t . r
tl

afffrtatLon of, tho prllrcipte' ,*ppo*ring; LrifhLs parsiEb ;[s E r
1 ' '  ' ,  . . ;  '

, , , ,  ", , t  t lrg' oOrrt$en cnoos cr.tod. At t lrough in aomer of t lro 'ca-Oo:"1 : thc

tisc{sdon haa apparontly prooOorlod ulron tho baeis Of morq clolay
. l

' l - lUlorrs, upon a reedLng qf, the Judgments thLs'naroly. sooi ' tE, to

' lsvo 
beo11 th6 coroo One: [e1 t ] rerofQrgl  drarrn 'bac lc  to 'L I l r " ' two

; " 
olfcurnstoncoa rpf,erod to Ln the oxtract f,rom !g[ieiI[

'. 
Pftqgl,gunl,gonrnqnw v. Wr rrlr:tch f havo eot OUt Qarliqrr uatuol'

' 
rtha li}ngth of ttre delay and the na.ture of tbo acts tlQrir: tluriri

' t1o lntorvgll rclrl,olr mLght affect oi.ttror party and cnrreo a

baLance of Jtrstf.oo or I 'nJuetl 'cetr.

dcfondnnt ronla^lrro<l ade.marrt aa from 29 Ootobcr 197r+ ttrct hs r,rou,

not contl,nuo wlth the trartsactl.on, ho toolt no otope 1'or ths

roruovol of oLthpr o{ the cavoats which rroro offootlvcly irro-

vontl:r6 hl.m froru reegll{ngr ovorrl,cll'rr;; oll othclr corrlider&,tl.o:

hovevor, Le tlre complbto lnaction of tlrcl piairrtl'.ff' 'fh';;

ootf krrow rrothl.ng of ruirat rrao lrr.lppouLng iu:rtl ;',

lrolLovoil tixrf;, lmvlng rocoJ.vocl e profit of, $5OO on & rosalo to

Vltrralracl tlro rrhoJ.o mattor Wa$ aoncludod. It *s by l:t) uo$rlc'

almrys tho. cass tlrat a poreon L's to bo LdentLfl'ed rj'bh tho '

c.otl .on o:r i tractl .on of hLg aolLc! ' tor. Tlro presout qasQ J.s not

oue of thoso whoro a solLcLtor has boen inact{vs ! l ,n gpLto of

t$cr coutlnuod ppomptLngo of hLs cl l .ont. In casos strch tr6 t lrat

it lr;:n oftr:,n irson lrolcl tlrat tho clLcrrt should not ltavil to bsrrr

t l ro .coruroquonce! i  o f  thq,aol ic l tor ls  lnaot lv i ty .  In  thq Jr roeon'

opso I hovovorcp I . do not thLnlc. tlre poaitiqn qq botwoon tlro

'part los ehould.rost up.on ,tho acc{de1t that tho plaitrtLff rmn

hot tn' 'onnod oi:r. therppblt lonr, Tlre, pla1ntLff, t ,s sol icltor \ taa

arratro anrd consoloug of thr: gl.tuatt.on tlrroughorrt crncl tirc rlg!:t:t



ji,' ' vltlt tbe leud olrd, to tbe lorovledga of ]tr Dteirl, uas ctrdonvou
,

,,1,, tttg to. rosslle : Notwl.thatandln6 all thLer' Mf Dl.ohl dicl'notirl.n
:. .  .  .". .: :
. ' , . : : ' . ' I t  Bay.bcr that  ho hoped tho t ransaotLon ryould u l t lmato ly 'ba

; " ,1 rorrLvsdr and be may aleo have aal.d somotblng to ,llrn Rnrntcn el

l : i  i '  ' , ;1: i ; ' ; '1 ' l  
theao l inocp but ho.dicruothLng, evon,by rny of u fonnaL notl. ,I .

i  . . .  i  '  ;  ' , '  . ; .  , , : . i , .  , . 1 . . , i , . .  . t  
' r , , . , ,  

1 . : '  '  ' )  l

, .",i .
:  , . , , : i , ,  ,  by Vfbrapaor ,  Moreove! ; ,a9 oar ly 'ae 16 l tocombsn l9? l t  t ro  &ccDpl

'  ' :  1  i

" .l'iii ,: * t.tiod of the aspoclt "r"ltho,rt ;conrnent. 
$r thoco cf.rcu$stenr

,  . - . i .  i  
'  ' -  t , ,  i '  . ' r : ,  i  

- - - -  - ; l : ; -

.  , , , . , -  i : .'  ,  
' ,r" 'r . I  

cannot aocopt that e docroe f,or spoctfLo,porf,orroaroe le rrn.  . t , . t ,
, , . ' . ' .

1  i  ' '  
.  

" .:.". approprlate romody. I thtnlc thie ia alJ. tho uoro the cnse rrhr
'  

. . t

1 " i,iJ :, .. tt Le roballod tfrat ths whols sltuatlon llas arl.aon out of tlrs
'  " , . ,  

, t '  .  l

' i i,,: : ', f*ot thet the plainttff f,o{led to aettlo on tlro contrnctural da

Ttre prlnolpl€ upon whloh demagoo aro to rro calerrlut,

' 
lr:,..,i,, 

1)l o.d,;o oaa€ uas voylr oareftrlly oxaml"uert by'ltol,tqUin J. l,rr j

I  l ; '  Soueter .  Y^  I \ rnom Dl r rml . r {dn  nan#?.na fnr ra  r - {n . l  }a r t  I  to r rL \  . - r  ' . r . r  ' ,  ,  o l

, ' . , r i  i  ,  ,  /' . - i  
. '  :  .

tlro quoatlon of, vhotber I ahould sxeroiae rny dlecretJ.on ugaLua
,  :  , : , .  '

' the plal,nt!'ff. I rmrstl hovever, aasoss the danages to rrlich t



; . . ' '  . '  . - .  ' 5 : '

i  , i ' ' '  '  . ' ' . "
' '' 

"':' i.,; 
' ,'i*l:''+:lxl;'dd' iutfea ito,bonplate rrpon the dato finally 

'flxed,' 
for 'eottlo-

. r ' j , ,  : t : ' . : '  
' , : ' "  ' l '  i . ) ;  . ; : i : ; . i1 t  l ' , - ,  .  

- - - - - ' ! ! . , i  
" '  

'v+ ' 'F

f 1 l i ' ' ; . . . . . . , 1 ' ' i 1 ' l i ; i . i . ' . . ' l ' ' . , . : " : i . l . .
, l i t ;  . , i i \  . : ; i ;  ' :": t , j i ;Eonti i  l lolf ir l l tn i tr l ' ln fol lovlng ttre dooLeLonc of l lognrry J1 J.n
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, i l l t '
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. roaoontng follovod by Moga-r*y Jr
r i , ; ' i  

"  
. '  I  . .

I1lgg.; llo atartcd a d:l,ccuetlon
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.:. . ii:.,..,;'qt oonnort'l&yr Megarrl' J. thon vont on to rofer to tho p!.ght
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t ,  '  '

relerrant and l,rnportcrnt. It.ffi$ that Lorcl
Cakasl Aot extr:nded. the f,j.olci of, daruages. tr I

f roacl @,!!1 v. 'h3oq anrcll lrr<toocl, all tho otlrer

tbei nepresont an attompt to aclhorer to tho gcncr..ll t

' '' '; : prdnoLplo ttrat o party suetal.nl.ng a loss by roaaon ,of lirooctr
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