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This is a cladm by the Plaintiff as executrix of
hor lale W‘*n sotate whorein she secks payment by the
Dafordant Company of the proceeds of a personal aceident
polieys

The vrelevant facts ave not in dispute and came
before the Courd im the form of an agreed statement of
faoks; snd a conoession by Plaintief's Counsel at the hearing
that a eeritain notice in writing, which the Defendand Company
contends sheuld have been given, wes not given by the
decoased to the Company. DBecause of the very limitod
nature of the present snguixy it is unnecessary te rofer
te tho whole of the agrecd facts. In 1968 the decounsed,
who at all valevant times was o commercial aiviine pilot
with the rank of Captain, entered into a centract of

dont Compuny. It provided a
cover of $10,000 on death (and other bemefits which have
e relevance) resulting from aceident "during nenworking
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howrs®, The promium was $70 peor aonum.

Captain Falvcloth met his death on the 2And July
973y vhen sn asvoplane owned by MMMMW
craghed inbe the upen sea off the island of Tahiti while
on roube from Aunckisnd to Los Angeles. Captain Falroloth
was net the pilot bt simply a passenger on holidoys

The wheie case turms on the interpretation of ome
clamse in the pelicy of insuramce, it being astepted by the
Defendent Company that spext fyom the alleged breach by the
decoused of that slouse the policy was otheywise in full
forwe ond offect at the time of Captain Faivcloth's death.
amnesed to the poliey, waﬁmm
The W shall give written notice

oo the Company of awy intonidon of & he
m& Purson to travel beyend the 1imits

maﬁimmwmxmmumm
mako any vavintion to the torms and condi-
m«fmmuay&nmdmmm.

As bas besn stated me wyitten notice in terms of
that Mm@mta the company by the deceased pxder
o hia depusyiure from Hew mm.

Ciange 10 of the comditions providess-

%10. The due cbhservance and fulfilmsod of
the terms provisions vonditions and endorsos
wenta of this Policy by the Inguved ommay
clefmant waier this Poliey in so far as theoy
ralate to amoyihing to be dons or complied
with by thoe Insured of any claimant under
this Poliey amd the traih of the statenments
amd answers in the said proposal shall be
conditions precedent to any liability of
mlﬁmmeWWMR
ﬁyn

My Willy accepbed that Af I should find that
writiton nobtice io terms of clmuse 3 shouwid have besn given,
then the Plaintiff fails.

¥y Young asceepted that the omis was upon hils
cliiemt compeny to prove that ithe deceased was in breach
lent to first

of clowse 3y but it will be mere cox
consddey My Wiliyls rather ingsuious approuch to the
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problem« Ho set about his bask by proving as o mebtor of
law what is meant by the terms *Cosmomveslth of Australin®
M”Wmafﬂmmﬁm“v By yefurence to¢ The New
Zealand Bowndaries At 1863 (U.K.)s The Acts Interpretabion
Aat 1924y sertain New Zesland Oxvders in Council and Australian
Statubes, not to mention Evexymans Encyslopedis, he was able
to show that as a mabter of law "Phe Domilion of Now Zsaland®
extemds feom Raoul Island in the North o Cmspbeil Isiend in
veastern i sestern boundarics respovbively, awd included
a simsble poztisa of the Ross sea and dce shelf,. *The
ang adeerding o Mr Willy's vesesschos, Noxfelk Island,
the Chwisttas and Coves Isisnds in the Indian Ocean, and
perbaps et the velewanit time Papuasiiow Guinea. Fyom that
foundation Mr Willy went on to argue that the texs “inter-
or that at least thore was an smbliguity which I should
resnive in m Plaintief?s fayour by appiication of the
contra prefereontom rule. I I undorsbood Me ¥Willy aright
Manwmnwmm#mymof o sea® whdeh teuched
 wosan "intewvening sea”, with the wvesult that the whols of
the Pacifin Ocean from the Andaxctic to Alasika was an
fintervening sea®, as indecd was the Indian Gcenn beoause
of the prasence therein of the Cocos and Chwistmes Islandse
It followed seid My Willy that the deccased had died in
an “inkoxwvendng soa®, namely the Pacifics and there was o
wsvidenes Hat be istended to Journey toe a pofod where
weitten notice in tems of clause 3 wes required.

The law concerving the imterprotation of words
M@Wofﬁmmwwm« There are no
popniine mules of emnsteaction sppiicable to the torms
and comditions in a policy whish awve nod egually appliceble
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to the texms of other commercial goniymcts and I meed only
xofer to the observations of Loxd Gresos M.R. in Hutton v,
Eatidng [To487 1 cb 398 ab p. 403. He sadds-

" The first thing we have o do, as X
have saild, is to constyae that Mut.
The true construction of a decument means
w more then that the couwrt pube wpon it
the true meaning, b&mmmmimmm
the other party, to wbom the doconms
mwmmwkyswmm. mm
mWi#asmwmy Inkollizent
porson sbrud; mﬁniua,pmw
Wmmmnfm»ﬁmta&mmw
atandun,”

X am prepaved to acoept that if Captsin
Faircloth hed wot bie uwatimely death while on a journey
fyom suy Auekiand to Noxfelk Island, ox Sydney to Christmas
Ialendy n problem could avise as to the meening of the
torms *Cosmonwoalih of Australia® aud "Deminion of New
Zenland® which mizht bo resolved in a Plaindiff's faveur
by applying the wider legal definiiion of these terms,
but I think it gquite mrealistic and sonkeary to ordinary
commonmengs to adopt Mr Willy's interpretation of an "inter~
voning son®, xn its ordinarily accepted meaning “intop-
vendng® moams no mtm “iying betwesn®, and by oo
streteh of the imagination could Tabitd be sald to be in
seus lying bubwoen Anstralia and New Zealand, even accepting
Mr Willp's mzanm boundariosn, I can soe no basis
seag® to vawer the whole of an ogean, hovever vast, sisply
bevanse it kas boen given the same geographical name and
some paxt of the nmmed tervitories lies within it.

Taking the ordirmary commonsense appraach it is
an acclident whilo im Awstralis or New Zealand ox while
travelling botween the two. A breach of slause 3 has been
proveds In the course of his main submissions Mr Willy
did svggent that there was no evidemge that the decsased
*intended? to travel beyond the prescribed limits. I touk
hat to mesn that thewve was ne svidence that the deceased
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intonded to travel oukside the Pacifie Ocean when, agcording
to ¥Mr Willy, he would still be within the limits of an
*insoryening soa”. Because of my view of Mr Willy's
*intervening soa® avgument it is wwmecessary bo consider
that aspech Pavther. However, if M Willy mesmt that
there wos 20 ovidespe that the deseased Intonded to trawel
to PaMiti, snd so did mot intend te travel beyond the limits
proserdbed By the poliey I reject it with even greater
slsowidy. X think that if a senter commercial pllot is
aseepted ax being on a certain pleme it is ressonsble te
infer that he intended to be om b

'M Pladntiff's clatm falls and there will be

Sasouigne, Witks & Co., Blomheim, for Plaintiff
Reko YM, Bunter & Co«y Christeluwch, Loy Defendant



