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TJUs is a Vtmdor's action for speci:£'i.c performance 

of' a cf)1tt.Net made 17 october 197.5 wharein 1m. plaintiff' f 

Mr Raymond Qwn.d EastlIOnd (to whom :I rill re.1'er as the 

plaiDtitt) ~eed to sell and the purch.a.se:ra. Mr and Mrs 

"If .M. Rebert:eon (the purchasers) apeed to purchase some 8 

hoct~ of' land at West Melton for the sum of $27,000. 

Mrs Ro'berlson was not an origiDal. party to the transaction 

but by somef'oJ:'m of novation became a purchaser along with 

her husband. 

The land in question lies beWe.n Bell's Road 

The statement 

of defence as amended at the trial alleged that during the 

negotiati.oWl precedi,ng the contract Hr D.L. Laird, a land 

agent act~ on b$hal£ of the pla±atiff, told the purchasers 

that vat.!" .:trom the race would be ava:U.able to them but 



the richt t. tak.e that water was in fact declined by the 

Pa~ eo...,,,. Council whi.ch controls the race. The 

property wae advertised folf' sale by Mr Laird, who is a 

the pr ..... of' the water race to.-ther with other customary 

t.,.... o£ ~t!Gn of the property. lIr Ro'bertaon, one 

or the ......... s haviDe seea tha.t advertiselMat, want with 

Mr Labld to new the p "perty so .. e tlme berere 1.7 October 

197!S wh.leh ... the da'te of the cOIl*raet. At what tille, 

as he told ...., t.aJ.rd. he o1meCl another p.uce o£ land ill 

Wes* Mel •• a1ih:leh he found to be $oaewhat UDSatisf'aceory 

by reason 0# ~ack of' water. He walked with Mr LaJ.rd from 

Mel ton ~ Road down. to the water race on the Bell's 

Road ~a~. A discussion thea ~ok place about the 

1I'ater and i.t is on that disCUllioD. that the dispute centres. 

Ib: Laird had been extensively engaSed ill the 

sale of smal:l lots such as the ene ill questiol1 in that 

area. He had negot:tated the sale of: some 50 or 60 such 

allow.,ts.. a -raw of which adjoined the race. He was 

famiU.ar W1:P1 the race, and was aware that in a number o:f 

oases :pt;1reha$ers of smaJ.l areas of' land abutting the race 

had beea p~tted by the Council to take water for 

irriCati.oa. Mr La:ll'd's gcm.eral ez:peritmee as a salesman 

of' laud in the area was lmOW11 to Mr Robertson. I do not 

doubt tlut.t Ib' Laird-lis past expfl"i.eaoe bad ~UB'ht to his 

mUd the nO''''n thWt there should. be no cU.f'ftculty about 

the pat of' the rlSht to tb'aw water :for ~tion • 

.... t11 Mr Laird aDd Mr ltob.-t:lllen gave evidence. 

Neither co\1ld recall the prec:1u WC!)rds used-It The onus of' 

proof rests upon the purehasers. the defence being an 

af'fiftlat:1ve ene. 

"'re is no doubt that Mr Laird to~d Mr 

Robertson titat the ~ers ceuld net take the water without 



the ap~va1 of the Counc~l and that an application for 

that Pll'Pose was neoessary. ,Hr Roberison understood 

that and, ai'ter f'irst f'1nd1ngout b"olll the Council what was 

requi.red, by l.ett.r of 22 October 19'1' he made such an 

app1ioatiotl. HI" Roberison said he was told by HI" Laird 

"there would be no trouble gett~· the right and that be 

tm.dnostoed :tJ:oom wha1l he was told that the appU.cation was 

ouly a f'orma1ity. 

"Ib- Lattl only said about the water that we should 
-apply ;terma.llY to thl!) Council but we tutderstood 
~ that that was only a l"ormal~ty, obviously 
"the people who had the land at that time had the 
-vater" we assumed that we were buyirJa' the land. 
·ve w-.uld be the only peX"fNn who would use it, so we 
"would .et it, my impression vas that it was simply ft. l"oaal:1ty.n 

Mr Laird said that he had had discussions about 

the use of water from the race with iDDumerable actual 

or pot_tial purchasers and that he had a standard form of' 

obaervaUon 'Which he made t& them all. au.d which in particular 

he made to HI' Robertson. It was to the effect that water 

could not be taken without pend.s1on, that an application 

should be made to the Council and if the rtght was given 

the CoUAcil 'WGuld S'equire c~1n works to enable vater 

to be <b'awn aD1 would rate for the right. He said he 

told Mr Robertson he would, in his application, have to give 

a lot of detall of' proposed use and of quantities of' water 

required .. He said he did 1'1ot think bet told Mr Robertson 

his view of' .he likely f'ate of' the application but did 

mention other possibilities such as an approach to a 

neighbour to use part of his water and the dl'UliDg of' a 

well.. 

'1'he issue is 'Whether Mr Lab'd represented to HI" 

Roberts(;)1'1 that water would be available aad if so 'Whether 

that repres~tation was false. xt was not alleged that if 

made and :false the represeatat10n was f'audu1ent. To 

succeed the det"endants must show a rep:reseatation which 

The nature of the 



fals~ty reliad upon illustrates clearly enough the· nature 

of the tl'epftseatatLon w'.bJ.oh IIRtSt be shown to have been 

made. 'l'b.at falsLty is the refusal. of the Council to 

cons_t to the taktxtg of the vater. Aecerdiugly, the 

el1U"acter o-r the representati.on lddch needs to be established 

must be SWIh as to indioate that vater would be available, 

that 1». sh<JM't, the Coune11 would «ive its consent. 

% do uot thtDk that what was said by Mr Laird 

mea:t1it, or, flOre 18I.portantly, was capable of oonveying to 

Mr Robert ... any such noti.Gn. 1n the first plaoe I f':i.nd 

that _ LaiI'd did not say that an applUtati.on was a 

fol."lllal.ity or anythiJtg to that eUeet. Ner do I accept 

that he ad." there would be no tftllble. I think that he 

uaay well ... expzoessed. his optnLon or beli.et" that a right 

to draw vat. would be granted - that the purchaser's 

appl1cat1on . would probably besuceesatUl.. But I th::l.nk 

that w.b,ateftr the prec.ise words we" they carried with 

theat the po.81bi.lity of the reh.sal. by the Council to 

approve. AlId I tb:11t:k that is reaU.y what Mr Robertson 

understood. Xn cross"examiuat1en he said that he was 

aWU'e tbat an appU.cation had to be made but was not aware 

that ttwe had 1.ittl& chance of getttug it approved". Nor 

ind'- was lCr Laird aad it was not all-egad that h1s bel1ef' 

01' op~on wae otherwise. 

in so f1ndiDS I do not overlook the 

cJ.roWil$tlillJt.CeS 1n whi.ch the stat ....... wae made. the expressed 

des.iH ef HI" Robertson to hav. a. property Wi.th water upon 1t 

or a.va.:1J..abl.e to 1t, aDI1 h:ts eaqu:lries as to the ava:Uab:U1ty 

of' water. But in tbe end. X thba'k the expression of Mr 

LaiJl'd was _th1ng _re than a statement o~ bel1ef' honestly 

beld. Th.. 1s 1'1.0 doubt that stat_.t. of opi.n1on or 

belie:f are a.ctioua.ble if l10t honestly held. 'that is not 

in issue 1m ... ," And there 1a no doubt too that a statement 

of opia1oa by one who best kRows the fact. of't.en t.nvolves 

a sta:ta8.l').'t of' some other mat..-i.al fact. uamely. that he 



knows f'aevs Wioh ,;Justify Me opinion. Mr Thompson, 

rightly as I th~. disola±med any re1iance upon that 

poUt wld.ch is referred to by Bowan, L.J. in. Sm4.$8 Y Land 

_ lIftMt· riue,. bUoIAt!O!! (1884) 28 Ch.D.7 and it 

was not s\18S88ted that what was add was b1 any way 111 

collatenl lnUlTatl'f:y 01' a term of the contftAt or any type of 

~nd.a. either ac'tionable in itself or eout:ltutlng an 

:r. tbO$e ei:r'cumstanees, the act:ion must 

sueceeel. theft wil.l be an oNer that the contraot ma.de 

beariDa the da~ 11 October 197' as varied by the addition 

of Mrs Bob •• tliJon as purCUIiJllt1' be spaci.fieall.y performed 

question of any anc:il1aryorders or costs :J..f' these oaranot 

be ~d 1.\1108. 

Splisa,u,,· 
Wynn W:111i.ams & Co~, ChristclJ.uroh, f'o~ Pla:1:nt!ft' 
Ralph "thomp8lo$Jl $haw .. Thompson. ahrtstehm:'ch, for Def'QDdants 


