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This is a vendor's action for specific performance
of a contraet made 17 October 1975 wherein the plaintiff,
Mr Raymond Dawvid Eastmond (to whom I will refer as the
plaintiff) agreed to sell and the purchasers, Mr and Mrs
W.M, Roberteon (the purchasers) agreed to purchase some 8
hectares of land at West Melton for the sum of §27,000,

Mrs Robortsgm was not an original party to the transaction
but by some form of novation became a purchaser along with
her husband,

: The land in question lies betweon Bell's Road
and Melton Grange Road at West Melton. Rwming along the
Bellt's Road frontage is a water rsce used generally both
for ws.terﬁ.ng stock and irrigation purposes, The statement
of defence ans amended at the trial alleged that during the
negotiations precediug the contract Mr D.L, Laird, a land
agent acting on behalf of the plaintiff, told the purchasers
that water from the race would be available to them but
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the right to take that water was in fact declimed by the
Paparua, Gmnﬂsy Council which controls the race. The
property m advertised for sale by Mr Laird, who is a
asalesman fox Mercer Real Estate, That advertisement was
not produced in evidence. It contained some reference to
the pruw of the water race tégsethase with other customary
terms of eﬂmtion of the property. HMr Robertson, one
of the mﬁ‘gnax's having seen that advertisement, went with
Mr Laivd to view the property some time bafere 1:7 Oectober
1975 which 48 the date of the comtrmct. At that time,

as he told My Laird, he owned another piece of land in

Weost Melton Weh he found to be somewhat unsatisfactory

by vreasen of lack of water., He walked with Mr Lainrd from
Melton Gramge Road down to the water race on the Bell's
Rpad fmmm‘ A discusaion then took place about the
vater and it is on that discussion thet the dispute centres,

¥y Laird had been extensively engaged in the
sale of small loits such as the ene in queétien in that
area. He had negotiated the sale of some 50 or 60 such
allotuents, a few of which adjeined the race. He was
familier with the race, and was aware that in a number of
cases piarchasers of small areas of land abutting the race
had been pewmitted by the Couneil to take water for
irrigation. Mr Lalrd's general experience as a salesman
of land in the area was known o Mr Robertsen. I do not
doubt that My Laird¥s past expexrience had hrought to his
mind the netion thwt there should be no difficulty about
the grent of the right to draw water for irrigation.

Both Mr Laird and Mr Robertsen gave evidence.
Neither could recall the precise words used, The onus of
proof rests wpon the purchasers, the defence being an

afﬁmativé one. /

There is no doubt that Mr Leird told Mr

Robertson that the purchasers could not take the water without
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the approval of the Council and that an application for
that m rpose was necessary, Mr Robertson understood
that and, after firat findingout from the Cownecil what was
required, by letter of 22 October 1975 he made such an
applications Mr Robertson said he was told by Mr Laird
“there would bhe no troudble getting® the right and that he
understosd from what he was told that the application was
only & formality.

"Mr Lajdd only said about the water that we should

®apply formally to the Council but we undersiood

“*again that that was only a formality, obviously

"the people who had the land at that time had the

Ywater, we assumed that we were buying the land,

“"we wenld be the only person who would use it, so we

"would got ity my impression was that it was simply

"a formality."

¥r Laiyd said that he had had discussions sbout

the use of wabter from the race with merable. actual
or potenmtial purchasers and that he had a standard form of
obaervation which he made to them all and which in particular
he made to Mr Robertson. It was to the effect that water
could not be teken without permission, that an application
should be made to the Council and if the right was given
the Council would require certain works to enable water
to be drawn anl would rate for the right. He said he
told Mr Robertson he would, in his application, have to give
a lot of detall of proposed use and of quantities of water
required, He said he did mot think he told Mr Robertson
tis view of the likely fate of the application but did
mention other possibilities such as an approach to a

neighbour to use part of his waber and the drilling of a

well,

fhe issue is vwhether Mr Laird represented to Mr
Robertson that water would be available and if so whether
that represantation was false, v It was not alleged that if
made and false the representation was feaudulent, To
succesd the defendants must show a representation which
was false in substance and in fact, The nature of the
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falsity ra:L:Led upon illustrates clearly enough the nature

of the representation which must be shown to have been

made., That falsity is the refusal of the Council 4o

comsent to the baking of the water, Accordingly, the
character of the representation which needs to be established
mist be such as to indicate that water would be available,
that in short, the Council would give its consent,

I do not think that what was said by Mr Laird
meant, or, more importantly, was capable of conveying to
Hy Robertscn any such notion, In the first place I find
that My Ladrd did not say that an appligation was a
formality or anything to that effect. Nox do I accept
that he said there would be no tvomble., I think that he

may well have expressed his opinion or belief that a right
to draw wabtér would be granted - that the purchaser's
application would probably be successful, But I think
that whatever the precise words were they carried with
them the posgibility of the refusal by the Council to
APProVe. And I think that is really what Mr Robertson
understood, In cross-gxamivation he said that he was
awara that an application had to be made but was not aware
that "we had little chance of getting it approved®. Nor
indowd wvas Mr Laird and it was not alleged that his belief

or opinion was otherwise.

Iin g0 finding I do not overlook the
circumstances in which the statement was made, the expressed
dosire of Mr Robertson to have a property wﬁ_.th water upon it
or mvailable to i%, and his emquiries as to the avallability
of water. But in the end I think the expression of Mr
Laird was nething more than a statement of belief honestly
held. There is no doubt that statements of opinion or
belief are mctionable if not honestly held, That is not
in issue heye. And there is no doubt too that a statement
of opinion by one who best knows the facts often invelves

a statement of some other material fact, namely, that he
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knows faets which justify his opinion. Mr Thompson,
rightly as"i’ think, disclaimed any reliance upon that
point which is referred to by Bowen, L.J. in Smith v Land
' {1884) 28 ChD,7 and it

was not anmstad that wvhat was said was in any wvay &
eollateral mrmty or a term of the contract or any type of
promise sithor actionable in itself or constituting an
estoppel .

In those circumstences, the action mmst
succsod., There will be an oxder that the contract made
bearing the date 17 Octobeor 1975 as varied by the addition
of Mrs Roberitzon az purchaser be spscifiecally performed
and carried into execution, I willhear counsel on the
question of any ancillary orders or costs if these cammot

be agrepd upon,

Seliciborss

Wynn Williams & Co., Christchurch, for Plaintiff
Ralph Thompsen Shav & Thompson, Christchurch, for Defendants



