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JUDGMENT OF WI~D S.J. 

this is an application for review of the deoision 

of the Minist$r Of Agriculture and Fisheries given on 24 February 

1.976 under the Game Regula.tions 1975 /..'f.97;/t7Jil refusing the 

application 01 the applicant fo~ a licenoEl! in respect of its 

game packing house a.t Te Anau. ; 

Before November 1974 game wa.s exported from 
I New Zealand to various countrie~ which would aocept it with 
i 

a limited export veterinary certificate not involving physical 

inspeotion of caroasses by the Ministry of Agrioulture and 

Fisheries. From 1971 to 1974 ~he Federal Republic of Germany 

purchased between 65 per cent. and 77 per cent. of the value 

of our exports of venison and betwe,en 61 per oent. and 74 per 

cent. of our total exports of game. In November 1974 the law 

of the Federal Republic was amended to prescribe new standards 

to be met in procuring, processing and pack.ing killed game. 

The .aIIlendment r'equired veterinarysupervis10n and physical 

inspection of carcasses. It was obvious that no slaughtering 

premises or packinghouse·:i..n New Zealand would comply with those 

new standards SOt unless arrangements could be made urgently, 

New Zealand stood to lose the very largeGel:'mM share of our 
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export market. As a resul.t of negotiation with the German 

authorities tl1e Ministry gained a transition period of one 

year on cert~ conditions, which involved. nomination to the 

German govermil.,nt of the esta.blisbments tbat would be used. 

After consultation with the game industry the Ministry agreed 

on three game packing houses to be nominated to the German 

govermnent. '.rheae were: 

Con.,..Udated Traders Limited, RIlJngotea. 
Edmoilds Game Consolidated Limited, Ohristchurch • 

. . southern Lakes Game Foods Limited. Mossburn. 

During the tl'ansition period these tbreehandled all the game 

that could be oertified by the Ministry for export to the 

Federal R.-pubUc. Other game packing houses t including that 

of theappliGant, which had been licensed under the then 

existing regulations continued to operate but their products 

could not be exported to ·the Fedel;'al Republic. They could 

be exported t. other countries suoh as France and Switzerland • 

. DurU.g.197' an amendment was made to the Meat Act 

1964 and new regulatiGlns relating to the whole operation of 

slaughtering. processing, inspecting and certifying game 

were prepared. These were submitted to and accepted .by the 

authorities of the Federal Republic and were promulgated as 

the Game R$gl1'1ations 1975 which came into foroe on 1. July 1975. 

The earlier ;regulations were revoked and the proprietors of 

game paoking houses were intorme~ that they must apply for a 

new licence under the new regulations. Ultimately licences 

were granted to each of the three companies a1.ready mentioned 

and also to W~stland Frozen Products Ltd. (of which the 

present applioant is a wholly-owned subsidiary and in whioh 

half the share,sare owned by Oonso1.idated Traders Ltd.), to 

Berg's Game Ltd., Whakatane, and to aonsol.1dated Traders Ltd., 

Rotorua. 

By tetter of 1.2 November 1975 the applicant applied 

for a game p~king house lioence for its premises at Ta Anau. 

It madeturther representations .. by 1.etters 'of7 and 30 January 



By letter of l4 February 19'76 

the Minister informed the applicant that the application had 

been declined. This application seeks a review of that 

deCision. 

followsr 

The ~elevant paragraph of the reg1:11ations is as 

U10 •.. gmti' ligetee!!! (1) Onree~ipt Qf' an 
app~Ga en or a t Cenc.eih.respeet of'any 
pr~ses, the Minister shall grant and issue 
a. li:eenoe in ,a form to 'be provided by the 
Direotor-General, if .. 
(a) After .having regard to the local authority 

reoommendations (it any); and. 
(b) , After making suoh enquiries and investigations 

as he thinks necessary-
he i. satisfied that -
(i) 'The requirements of these regulations in 
relation to the applioationhave been complied 
With, and 

(ii) The applicant is a suitable person to be 
, the holder of the licenc,e; and 

(iii) , The situation or places of operation of 
the premises to which the app'li(tation relates 
is er are not objectionable or otherwise 
contrary to the public interest; and 

(iv) .,The premises are suitable for the purpose 
to w:Mch they are to be put; and 

, (vlThe issue of a licenoe would not have ~ 
sign;t.tioant detrimental effect en the economic 
opet~tion of any game establishment (other 
thalia game depot) or the stability of the 
game industry as a whole. 

(2) Notwithstandi.ng anythin~ in. sllbclause (l)(b)(v) 
of tihis regulation, the Minister may issue a 
lio1lli1ce in any case where he. oonsiders that in 
the pUblic interest a liCence should be issued 
tom~ntain oompetition and independence within 
the game industry. . 

. (3) Every licenee shall, unte$s it is sooner 
can~~lled or surrendered, continue in force until 
th ... ¥pirationof the3Qth dayo.! June next after 
the day on which it takes effect. " 

It :L:e to be noted that it the M1.nister is satisfied 

ot the matters mentioned in sub-pll!.ra. (lHb)(i) to (v) he has 

no discretion and muetgrant and :Lssue tbe licence. In this 

ease no qu.estion arises ilnder subpara. (l)(a) and it is 
, ' ' 

coneeded on ~tf ot the Ministertbat he was satisfied of 

the matters m.ntioned insubpara.(l)(b)(i) to (iv) inelulSlive. 
. . " 

The matter in:i;ssue therefore ar;lis.sprin~ipaUYOn (v). 



I d."t with the grounds on which the a.pplicant 
",",),' , 

contends t-hat\he decision of t.he Minister was contrary to 

taw and invali": 

(a) The MilUster took !rito acc:ount n.rrelevant 
:matters .. namely. tue .oonom1cne:ed,and 

,',justif:i.;cai;ion for the continuance of the 
."said premises as a game paeld..ng house and 
'the aVailabil.ity ot :i.nspect:i.on stan for 

game pf1ck:i.ng houses. 

Thill\lis based on a pas~e in a letter of .30 October 

1975 to the ap,licant drawing attention to the new regulations 

and inviting M- application for a licence, in the course of 

wb.ich the Mini.-try said' 

tt:Ast~~ prem:i.~esconcernedwa~ not one which 
f'ollt.iWing a dj;scus$ion withtb.(il game industry 
,as )\anned to be used a.a ag-ame packing 
hou .. (processing) the Minister will ne.d 
to ~c,onvinced.of the, economio need, and 
just~tication for the continuance of the 
pr~~es as 'a game paol¢lg hO}1se' (processing). 
Acco~dinglyIshoUld beplea,sed ,tt) reoeive 
su~siol1s,which may enable the, Minister to 
deol4;e whethe-r there was economic justification 
tor,~he 1ssue of a glAme packingho.use Ucence 
in.-.pect of the premises concerne'd. Also 
the; ,~ni~tryitself will bave,te>, look at the 
aVa:1~bili.tYOf in$peotion$ta~ttor game 
l>ac:~ hOl1l!jes .:ifmo~~ than \,hose prev:i.ously 
ennijagedandagreedqnW1th the Industry are 
to b$, ticen,sed. tI i 

In the context of the ,whole letter. in which the 

Ministry gave ~me details of t.he requirements of the Game 

Regulations 1975 and set out th~ material parts of para 10 

I do not think that the first two sentences of that passage 

show that the Minister, w.hen he came to consider any applica

tion, wou1.d takle irrel(;'vantmattera,into apcount. They were 

no more than an intimation that th:.appli~ant had to make 

Qutits case. Nor do I think the laeteentence in the 

passage quoted )lIhows that the Minister, wolild take an irrelevant 

ma.tter into aco.ount. Indeed it ianote~orthy~ as Mr. Graham 

pointed out, that that sentence r~fers: ~tohthe Ministry 

itself" in con.rast to the earlier refe,ranees to "the Minister". 

, (b) , ~heMinis:t:er did n,t, '('1$.1 'vr.tth, ecollGmic 
, ,!Patterson the c,orX'eet~sist namelY, 
, :vm.ether,' :thl& ,issu~ir of ./ll '\~c,en:ce,would not 
have as,:,Lgnificant, detriJiieatal effect on 
theope;rai'l1on of' 'an1~g .. ~: ',e$~.'bli$.hinent 
(othert~ a game~d,;ep,ri,"J,:or the stability 
of the game industr~ '8:$) a whole. 



This grounfl lsbasedon subpara. (1Hb)(v) of para. 10 and 

Mr. Shires ptafies reliance on the following two p..-agraphs 

ot the repOrt •• the Ministry to the Mi.rlister en the 

applicant.s app\1cationr 

tt.r.tQ~and VeuisGn Ltd. has a game paclting house 
at'l..'Ana'l1 Which in 197; proc,essed.5sa deer 
and f§ wild pigs which is not r~1.1.y an economic 
ope~tion in relation toth9 cost of improvements 
that.ould be needed to bring the premises up . 
~o t.ij$ standard requi.-ed under thet)ame Regulations 
197'., In 1974 the game paetdnghouse ,handled 
J052.jeer and 74 Wild piSs, and wlUte the ,volume 
Of ,.e handled overaU tell in 1.97' it would 
$eelii',Jllat deer that wonldpreviously hav$ been 
hand~.d at Te !nau are now being accommodated 
satiUaetorily ,elsewhere. 
'li ••• ~ •••••• ,. • 

Thet~estion of the issue of licences to Fiordland 
,en181>n Lt,d. was d1scussed with the Parliamentary 
trnde~Seicretary for Agriculture and fisheries 
and the decision was made that the issue of 
tice .. es for a game pack,1ng houae and a game 
ins~tion premiSes COuld not be just:i.fied 
becaUSe of their effect ,on enst;tng premises. 
f:he$,\t..tachedletter whi:ch'isrei"erred tor your 
Qons1,4eration~ gives effect to the dedeion 
reac.d. tt 

Far fI'om there)i)eing anything to wh1.oh objection oan properly 

betaken in the, first of those paragraphs it seems to me that 

the fact that the number of de$rproeessed by the applicant 
, ' 

fell'from .50,;2;11'1 1974 to 582 in 1975 was .. very material 

'ma.tter for conaderation by tlie'Minister. Mr. Shires says 

that the refer.ce to the tleffect on elCisting pl'emises" in 

the second paragraph ieclearly arefei-ence to subpara.(v) 

of para. 10 arid he contends tnat ,that provision cannot be 

applied to the competit:Lon betweenjtnetnsting bUSinesses 

all of which would be applicant~ fora. new't1genae~ He says 

that in granting the, otherl.ioences',~ fQrexample at Mossburn, 

the Mini.ster mustha.ve ignored '\:ihe ;~~ie~t't~hat that business 
•• ' 1 \ 

would have ontl1e applicant at,Te~au> ... lihien tiJas correct -
", ," :", 

and that ontlie applicant 1s applicati¢~~t Te Anau it was 
• r'" I' ", 

incorrect to tjke into account; theef''f~dt\~it woul.d have on 
r :": '., '. \1" \., ,:. 

the business a.tMossburn. In "myv-ililw,:',lio'Wever, subpara. (v) 

required the Minister to conlllider',:~hat ett$ot the grant of a 
!J O .:':" .; 

licence to the applicant would. ha~~ ion t~economio operation 
. )\,: . 

',' \ 

I' 
f ", 

" ' 

, i, 



ot any game .dablisbm$nt and, Oll the infol"lUtAtion then betore 

him as to th,.pp 110ant 1 s drop in pro4'U.ctLon in the prece4in.g 

year ~ it was I'eaSOnable for tb.$ M1nister ta 1».fer that an 

1nereue u pWductj,on was neesS$U'l" to ~ tbe establishment 

economic an4 \hat tbat incre~.u!;e mWit e~m. hom otber gam. 

est$bUshmenta>W1th consequential. signi,f1eant detrimental. 

.fteet on tn.. The applioant •• qp'Umat1Qn of the drop 

in prod.uet1_ file not put forward u:ntl1 after tbe date of the 

Min1ster'. 49tSS1On. 

(0) (1!he M1n:l.ster did .9t bave ay Ol" tiUEI 
regard. to the matt.it" of ;public interest 
in iseu1ng a ticenoe to matntatn competition 
and independence w!tbill th. game industry;o 

TbJ..".is ba.sed an para.. 10(2.) which gives the Min1.ster 

a discretion . .., issue a Ucenee it the app1:lcant bas not 

satisfied him under parA_10(l)(b).. In my T.1E1W there mU$t 

be SJOmEl material to show that the M1ni.ste,. .bou'l.d have 

considered. tha\ it is 1.n. the pubUo utel"est that a licence 

should be isS\lM tor_the reason stated in para.1.0(a). There 

was no $Uh a"enal. before the M1n1attllr ad I tbink th:is 

ground the,...t.... tid til. 

(d) lj!l:te M1n.i.8te:r overs,ll. a,proached and dealt 
_tll the matter on the ~. of "fluoM-on 
_4 l"Ml.toeatd.on of eX1stiug1! .. c,enee. in 
~he :1ndustry i.nstq.cl of ttLe nqu::U!'eme-nts 
tor a Uoenoe on the particular app1.1cat:lon. 

Beyorul lIubm1.tt:lng that ttds Elmel'S:.. from the document. 

and th.. b:leto17 of the matter as a wbo1.eMr. Sb.1.res did not 

elaborate tbiaground.. I cannot Bwstainit. 

TheappU.catton i.sd:lam1.sse4 ,d:~h costSj $200~ to 

the respondent. Whidh 1n01ud$8 the amount of 850 aWl!U'ded to 

thS re$p01ldeni):onthe d1.am1s$al of the a,pjUoant t s motion tor 

<u'soovery. 

19~it&t1 
McIlroy (JoQhMae at 00 •• Well.ington. t. AppUeant. 
Crown r..w .·Qfti#.e f We l.Ungton •. tor Res;pondent .. 


