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JUDGMENT OF WILD €.J.

This is an application for review of the decision
of the Minister of Agriculture and Fisheries given on 24 February
1976 under the Game Regulations 1975 /1975/1747 refusing the
application of:the applicant for a licence in resgpect of its

game packing heuse at Te Anau.

Before November 1974 game was exported from
New Zealand to various cauntrie% which would accept it with-
a limited export veterinary certificate not inveolving physical
inspection of carcasses by the Ministry of Agriculﬁure and
Fisheries. From 1971 to 1974 ﬁhe Federal Republic of Germany
purchased between 65 per cent. énd 77 per cent. of the value
of our exports ¢f venison and between 62 per cent. and 74 per

cent, of our total exports of game. In November 1974 the law

- of the Federal Republic was amended to prescribe new standards

to be met in_procuring, processing and packing killed game.
_gThe!amgndmgnt,paéuiredvvete:inaryﬂsupervision and physical
inspection of carcasses. it was obvious that no slaughtering
premiges or packinghouse in New Zealand would comply with those
new standards so, unless arrangements could be made urgently,

New Zealand stoed to lose the very 1atge~Germanbshare‘of our
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export market;' As a result of nagotiation with tha German
_authoritlas thé Ministry gained 3. transition period of one
year on cartaip ccnditiens, whiqh involved nomination to the
German gavernmﬁnt'of the establishments that would be used.
After ccngulﬁgﬁion with the gamélinduatry the Ministry agreed
on thrée gane ﬁacking houses o be nominated to the German
government. These were: ' |

censalldated Traders Limited, Rengatea.
Ednonds Game Consolidated Limited, Ghristchurch.
SOu#hern Lakes Game Foods Limited, Mossburn.

During the transition period these three handled all the game
that could be gertified by the Ministry for export to the
Federal Rapuhlic. Other game packing houses, including that
‘of the applieant, which had been licensed under the then
existing regulations continued to operate but their products
could not be exported to the Federal Republic. They could

be .exported ta‘other countries such as France and Switzerland.

“Dufihgf197§ &n amendment was made to the Meat Act
:'196h and new regulations relatingvto the whole operation of
slaughtering, processing, inspecting and certifying game
were prepared. These were submitted to and accepted by the
authorities of the Federal Republie and were promulgated as
the Game Regulations 1975 which came into forae dﬁ‘i'July 1975,
The earlier regulations were revoked and the proprietors of
game packing §0usésvwere informeabthai they must apply for a
~ new licence ﬁﬁder the new regulations. Ultimately licences
were grénted to each of the three‘coﬁpanies already mentioned
and alsp to_W§st1and Frozen Produéts Ltd. (of which the
_present‘applieant is a wh611y~owned subaidiary and in which
half the shares are owned by OOnselidﬁted Traders Ltd.), to
Berg's Game L$d., Whakatane, and te Consolidated Traders Ltd.,
‘Rotorua. o | ‘

By letter of 12 November 1975 the applicant applied

for a game pagking house licence for its premises at Te Anau.

It made further representations by letters of 7 and 30 January
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1976 and 16 Fébruary 1976. By letter of 24 February 1976
the Minister informed the applicant that the application had

been deelined. This application sacks a review of that

decigion.

The Yelevant paragraph of the regulatiohs is as

followst

”10. §§:n£.%! lige§ee§ (1). on reeeipt of an
application for a licence in respect of any
premises, the Minister shall grant and issue

-a ligence in a form to be provided by the
Dira¢torueenera1 if -

(a) After having regard to the laeal authority
recommendations (if any); and

(b) - After malsing such enquiries and investigations
‘ ‘a8 he thinks necessary -

‘he ig satiefied that -

(1) ' The reguirements of these regulations in

relation to the application have been complied
withj and
(ii) The applicant is & suitable person to be

‘the holder of the licence; and

(ili) ‘The situation or places of operation of
the premlsas to which the application relates
is gr are not objectionable or otherwise
_econtrary to the public inmterest] and

(iv) The premises are sultable for the purpose
to which they are to be puty and

. (v). The issue of a licence would not have a
“significant detrimental effect on the economic
. operation of any game establishment (other
than '@ game depot) or the stabllity of the
,game industry as a whole.

, (2) Notwithstanding anything in subclause (1)(b)(v)
of this regulation, the Minister may issue a
ligence in any case where he ¢considers that in
the public interest a licence should be issued
to maintain competition and indepsndence within
the game industry.

'(3) Every licence shall, unless it is sooner
cancelled or surrendered, continue in force until

the expiration of the 30th day of June next after
the day on which it takes effect. i

It i1s to be noted that if_the Minisﬁer is satisfied
‘of the matters mentioned in sub.pgga;'(1>eb;(i: to (v) he has
no discretion.and must grant and issue the 1icence. ~ In this
case no question arises under subpara. (I)Ca) and it is
conceded on bahalf of the Minister that he was satisfied of
the matters mentioned in subpara. (1)(b)(i) te (iv) inclusive.

The matter in issue therefare arusas principally on (v).
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I daal with the grounds on which the applicant
'contends that the decision of the Ministar was contrary to
law and invalid- ' |

(a) -The Minister took into account irrelevant
- o.matters, namely, the economic need and
qjustifigation for the continuance of the
. Bald premises as a game pagking housme and
the availability of inspechien staff for
--game packing houses,

Thiu is based on a passage in a letter of 30 October
1975 to the apylicant drawing attantimn to the new regulations
and inviting an application for a 1icenee, in the course of
which the Ministry salds

Mag the premises concerned wag net ‘one which
follewing a discussion with the game industry
‘was planned to be used as a game packing
houge (processing) the Minister will nedd
" to be“convinced of the economic need and
juatificatien for the ecntinuan@e of the
premises as ‘a game packing house (processing)
Accordingly I should be pleased to receive
-submissiens which may emable the Minister to
decide whether there was economic justification
for the issue of a game packing house licence
_in respect of the premises concerned. Also
~ the Ministry itself will have to look at the
" avaifability ‘of inspection staff for game
, vpacking houses if more than those previously
“envigaged and agreed én with the' Industry are
~ to be licensed. "

In thevccntext of the’whale letter in which the
Ministry gave gome detalls of the requirements of the Game
Regulations 19?5 and set out the material parts of para 10
I do not thlnk'that the,first two;santgnces of that passage
show that the Minister, when he éamé‘te consider any applica-
tion, would ta&é ipfélévant'matﬁefs‘intb acecount. They were
no more than ap,intimation-that_tne'appyiagnt had to make
out its case. : Nor do I think thévlést”aéhﬁenae in the
passage quoted ahows théﬁlthe Minister would take an irrelevant
matter into aegount. Indeed it is‘noﬁpwprthy, as Mr. Grahanm
pointed out, ﬁh@t that gentance'fé?éfeﬁtétﬁthe Ministry
itgelf" in 6onﬁrast to the earlier references to "the Minister".
Ab) | The Minister did net.'deal With economic
;matters on the correct baaia, namely,
. “whether the issue of ailicence would not
have a gignificant datrimental effect on
“the operation of any'® stablishment

{other than a game:dépat) or the stability
of the ganme industry as' a whole.
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‘This ground is. based on subpara. (1)(b)(v) of para. 10 and
Mr. Shires plaﬁ&s reliance on the following two paragraphs
of the repmrt hy the Minlstry to the Miniater on the
‘applicant's a@p&icationx

"Fiardiand Venison Ltd. has a game packing house
‘at Te Anau which in 19735 processed 582 deer
and 75 wild pigs which is not really an economic
a eration in relation to the cost of improvements
that would be needed to bring the premises up
to the standard required under the Game Regulations
1975,  In 1974 the game packing house handled
$052 deer and 74 wild pigs and while the volume
¢f geme handled overall fell in 1975 it would
seem ‘that deer that would previously have been
handled at Te Anau are now being accommodated
satiafactorily elsewhere. :

!o-ooi-oaooo-

The questlon of the issue of 1icences to Fiordland

Venlson Ltd. was discussed with the Parliamentary

Under+Secretary for Agriculture and Fisheries

‘and the decision was made that the issue of

licences for a game packing house and a game

ingpection premises could not be justified

because of their effect on existing premises.

The &4ktached letter which is referred for your

conslderation, gives effect to the aeeision

reached." -
Far from there being amything to which. ebjection can proyerly
‘be.taken'in tbngmrst cf those,pa:agraphs it seems to me that
the fact that the number of deer’proéeﬁsed by the applicant
fell from 5058 An 1974 to 582 in 19?5 was a very material
‘matter for conaideratiou by tha Miniater., ‘Mr. Shires says
that the reference to the "effect on existing premises" in
the second. paragraph is clearly a reference to subpara.(v)
of para. 10 and he contends that that prov191an cannot be
applied to the competition betweenfthe:exlsting businesses
all of which would be applicanté_féxfa’ngw;ligenqe, He says
that in granting the other licences, for ézample at Mossburn,
the Minister muatﬁhave‘ighored thef§£fécﬁfthax that busineas
would have on'the applicant at, Ta’Ahau“Q which was correct -

and that on. the applicant!s application-gt}Te Angu it was

incorrect to take into account the effmdt“it would have on

the business ai,Mossburn. CIn: my view;&‘ewever, subpara. (v)

requlred the Minister to con81der what effeet the grant of a

licence to the applicant would ha%e on tha ‘economic cperation

ﬁ’ Lt
. E
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of any game establishment and, on the information then before
him as to thg;gpplicant's drop in production in the preceding
- year, it was peasonable for the Minister to infer that an
increage in y&b&uetinn was necessary to make the establishment
aconomic and that that increase mnsﬁ come from other game
oetablishments with consequentisl significant detrimental
effect on them, The applicantts explanation of the drop
in produciion #ae not put forward until after the date of the
Ministerts decision,
(¢} The Minister did not bave any or due
" regard o the matter of public interest
in iesuing a licenge to maintain competition
and independence within the game industry.
Thig is based on para.l0{2) which gives the Minister
a diseretion i@ issue p licence if the appilleant hae not
satisfied him wnder para.l0(1)(b). In my view there must
be some materfsl to show that the Minister should have
consldered that it is in the public interest that a licence
should be issued for the ?eaeon stated in'parm.lﬂca). There
was no suéh m#t@raal before the Minibtar and I think this
ground thevefore fails. o
{d4) The Minister overall approached and dealt
with the matter on the basls of reduction
She indugery Instosd of the: requirenents
:te& ) lieange on the particular application.
Beyond submitting that‘this emerges from the doouments
and the history of the matter as a whols Mr. Shires did not
alaborate-thi§ gr0und. I ognnotvauétain.it.
.Tha’é@plication ié.diamisée&'with eosts; $200, to
the respandént,zwhicﬁ inciudeé>ﬁha amount 6: $50 awarded to
the respondent on the disﬁiasal of‘the_aﬁﬁiin&nt'a motlon for
discovery, o o

eIlroy Cochrame & Co., Wellington, for Applicant.

Crown law 0f£figo, Wellington, for Respeondent.




